
Travis County Commissioners Court Agenda Request 


Meeting Date: July 15, 2014 

Prepared By: Thomas Weber Phone #: (512) 854-4629 

ite, Natural Resources & Environmental Quality 

Sponsoring Court Member: County Judge Samuel T. Biscoe 

AGENDA LANGUAGE: Consider and take appropriate action on submittal of 
comments to the U.S. Environmental Protection Agency and U.S. Department of 
Defense on a proposed rule defining "waters of the United States" as that term applies 
under the federal Clean Water Act. 

BACKGROUND/SUMMARY OF REQUEST: 

The federal Clean Water Act (CWA) governs pollutant discharges (e.g., waste, urban 
storm water, spills of oil and hazardous substances) into and the dredging and filling of 
the Nation's waterways, specifically water bodies defined as "waters of the United 
States." Several legal challenges to the scope of the CWA resulted in Supreme Court 
of the United States (SCOTUS) decisions that specify what is and what is not a "water 
of the United States". Following the SCOTUS decisions, the U.S. Environmental 
Protection Agency and U.S. Army Corps of Engineers (Agencies) established technical 
guidelines for the review of federal permit applications, including site-specific factors 
for determining federal jurisdiction on a given proposal. Implementation has been 
resource-intensive for the Agencies, creating confusion and regulatory uncertainty for 
applicants and developers. 

The rule proposal by the Agencies offers a clarifying definition for "waters of the United 
States", in an effort to improve program predictability, gain consistency, and to 
continue to protect the Nation's surface water resources. The proposal by the Agencies 
formalizes in a rule the program requirements now being implemented on a case-by
case basis. 

Comments on the Federal Register notice are due no later than July 21 , 2014. See 
Federal Register/Vol. 79, No. 76/Monday, April 21, 2014/Proposed Rules. 
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STAFF RECOMMENDATIONS: 

TNR recommends approval by the Commissioners Court of written comments 
(Attachment 1) in support of the proposed rule by the Agencies. Review of the 
proposed rule and the basis of the Agencies for the proposal has been completed by 
TNR. In most respects, the proposal confirms existing regulatory practices and 
interpretations that have also been consistent with SCOTUS decisions. TNR supports 
the effort of the Agencies to clarify the scope of what is a "water of the United States" 
by rule, limiting case-specific review of proposals to fewer proposals. 

There has been notable public commentary since this proposal was published 
regarding the proposed clarification of when a ditch is considered a "water of the 
United States." The proposed rule explicitly excludes from federal jurisdiction a ditch 
that is excavated wholly in uplands, drains only uplands, and has less than perennial 
flow. The proposed rule also explicitly excludes from federal jurisdiction a ditch that 
does not contribute flow, either directly or through another jurisdictional water body. 
TNR supports this clarification because it formalizes existing practices by the 
Agencies. 

ISSUES AND OPPORTUNITIES: 

The rule making is an opportunity to increase regulatory certainty in the permitting of 
development. If adopted, the rule may have practical, positive impacts on County 
projects, by reducing approval time lines and facilitating analysis of design alternatives 
(such as roadway alignment). 

Noteworthy, there has been controversy regarding this action where in some suggest 
the proposal expands federal authority beyond constitutional limitations. TNR believes 
the proposal is deferential to SCOTUS decisions on this matter and only clarifies long
standing interpretations and practices of the Agencies. 

FISCAL IMPACT AND SOURCE OF FUNDING: 

No Impact. 

ATTACHMENTS/EXHIBITS: 

Attachment 1 - Comment Letter on the Rule Proposal 

REQUIRED AUTHORIZATIONS: 

I Cynthia McDonald I Financial Manager I TNR I (512) 854-4239 



Steven M. Manilla County Executive TNR (512) 854-9429 
Jon White Division Director, TNR (512) 854-7212 

NREQ 

cc: 

Tom Nuckols County District 

Attorney Division 
Director 

County Attorney (512) 854-9262 

Wendy Connally Natural Resources 
Program Manager 

TNR (512) 854 7214 

Thomas Weber Environmental TNR (512) 854-4629 
I Quality Program 
Manager 

0801-NREQ-: 
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SAMUEL T. BISCOE 
COUNTY JUDGE 

TRAVIS COUNTY ADMINISTRATION BUILDING 
P.O. BOX 1748 
700 LAVACA STREET 
AUSTIN, TEXAS 78767 
(512) 854-9555 
(512) 854-9535 FAX 

Water Docket 
Environmental Protection Agency 
Mail Code 2822T 
1200 Pennsylvania Avenue NW. 
Washington, DC 20460 
Attention: Docket 10 No. EPA-HQ-OW-2011-Q880 

16 July 2014 

Re: Proposed Rule: Waters of the United States, Docket ID No. EPA-HQ-OW-2011- 0880 

Dear Sir or Madame: 

I appreciate the opportunity provided by the U.S. Environmental Protection Agency and U.S. 
Army Corps of Engineers (The Agencies) to submit written comments on the proposed 
regulations referenced above. I submit these comments on behalf of the entire Travis County 
(Texas) Commissioners' Court. These comments were approved by the Travis County 
Commissioners' Court on July 15, 2014. 

1. Travis County supports this rule making because it more explicitly defines the scope of 
(Iwaters of the United States" and establishes clearer and more transparent standards in federal 
rules, rather than maintaining an overreliance on staff interpretation and judgment during the 
permitting processes. 

2. The definition of Ilwaters of the United StateslJ appropriately conforms to recent 
Supreme Court decisions. The rule neither narrows nor expands the scope of federal Clean 
Water Act programs. 

3. The more defined scope and definition of several terms in rule will aid the development 
community in understanding potential impacts upfront in the planning and seoping of a project, 
instead of relying on a less clear decision making process once a project is submitted in a permit 
application to a federal agency. As one example, the proposed rule lists specific situations and 
systems that are 110t IIwaters in the United States" such as ditches and waste treatment systems. 

4. The Agencies seek public comment and recommendations on a proposal to identify large 
geographic areas (for example, ecoregions) that have water bodies of similar characteristics. 
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Within such areas a specific class of water bodies would be identified up-front as being subject 
to federal jurisdiction. Although Travis County has not identified a distinct class of waters locally 
for consideration, we are supportive of the Agencies using this identification process. This 
ultimately could reduce individual or site-specific analysis during the federal permitting process. 

5. Travis County agrees with the Agencies that a clearer regulatory framework will enhance 
the protection of the Nation's water resources because the requirements are more 
understandable to the public, knowledge will lead to higher compliance, and the decision making 
may become less arbitrary. 

If I can be of any assistance) please contact me at (512) 854-9555 or bye-mail at 
sam.biscoe@co.travis.tx.us. 

Sincerely, 

Samuel T. Biscoe 
County Judge 
Travis County, Texas 

STB/tw 
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