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Meeting Date: April 22,2014 
Prepared By: Thomas W. Weber Phone #: (512) 854-4629 
Division Director/Manager: Jon A. White, Division Director, Natural Resources 
Environmental Quality 

~0~L~ 
Department Head: Steven M. M~IIa, P.E., County Executive-TNR 
Sponsoring Court Member: Commissioner Daugherty, Precinct Three 

AGENDA LANGUAGE: Consider and take appropriate action on a proposed 
variance from Travis County Code, Section 82.941, to allow an impoundment and 
dam within a waterway setback for a single-family residential development at 17649 
Hamilton Pool Road in Precinct Three. 

BACKGROUND/SUMMARY OF REQUEST: 
On August 9, 2013, a TNR inspector observed the unauthorized construction of a 
dam impounding a tributary of Barton Creek, stockpiling of fill material, and land 
clearing. It was requested that the property owner, Landon Marino, cease 
construction and was further issued a notice of violation. Then, TNR issued a 
corrective action directive to specify expectations to improve water quality protection 
and to specify what data and information was needed in order to process a 
development permit application for after-the-fact authorization of the impoundment 
and dam and to authorize a proposed development of a homesite and driveway. 

Travis County Code, Section 82.941 (h) - (i) specifies that the creek on Mr. Marino's 
property shall be protected with a waterway (riparian) setback equal to the 1 DO-year 
floodplain boundary + 25 feet paralleling each side of the creek. Such setbacks must 
remain free of construction, development, and other alterations, except for county
approved utility and roadway crossings. Since Mr. Marino proposes to keep the 
impoundment and to use the top of the dam as a driveway crossing to his future 
homesite, he has requested a variance (attachment 1) to accommodate the 0.4 
acres of waterway setback that was inundated as a reservoir. 

In accordance with Travis County Code, Sec. 82.921 (c), the Commissioners Court 
may grant a variance from 82.941 if it determines that: 

- the requirement will deprive the applicant of a privilege or the safety of property 
given to owners of similarly situated property with approximately contemporaneous 
development; 
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- the variance is not based on a condition caused by the method chosen by the 
applicant to develop the property, unless the development method provides greater 
overall environmental protection than is achievable without the variance; 

- the variance is the minimum change necessary to avoid the deprivation of a 
privilege given to other property owners, to allow a reasonable use of the entire 
property; 

- the variance does not create a significant probability of harmful environmental 
consequences; and 

- development with the variance will result in environmental protection that is at least 
equal to the environmental protection achievable without the variance. 

STAFF RECOMMENDATIONS: 
TNR's Environmental Quality Program recommends approval of this agenda item. 
The information in the variance request is complete and satisfies the submittal 
requirements in Sec. 82.921 (a). The applicant has demonstrated that topographic 
and environmental protection constraints necessitate the dam for a safe crossing of 
the creek to a suitable location for a homesite. TNR typically approves exceptions for 
creek crossings when constraints of this nature exist. The applicant contends the 
impoundment of water behind the dam will result in improved water quality by 
detaining upstream sediment and pollutant discharges associated with a livestock 
operation. TNR agrees this contention is plausible. Granting of the variance is not 
expected to create a significant probability of environmental consequences because 
best management practices were implemented to prevent erosion and sediment of 
the side slopes of the reservoir and to dissipate water that spills downstream from 
the dam. Disturbed soil associated with the construction activities has been 
stabilized with blanketing and vegetative cover. 

TNR Environmental Quality Program conditions its recommendation to grant the 
variance on specific mitigation measures that should achieve equivalent 
environmental protection. These measures include setting aside an additional 0.4 
acres as a protective easement that is free from future development of the property 
(along with the protective easements already required on the property for setbacks 
along two waterways, a setback from rimrock features, and a setback that will 
surround a wetland). Additionally, the applicant has agreed to enhance the quality of 
the proposed setbacks by planting native trees, shoreline grasses, and wildflowers. 

ISSUES AND OPPORTUNITIES: 



FISCAL IMPACT AND SOURCE OF FUNDING: 
N/A 

ATTACHMENTS/EXHIBITS: 
Attachment 1 - Waterway Setback Variance Request 

REQUIRED AUTHORIZATIONS: 

Cynthia McDonald Financial Manager TNR (512) 854-4239 
Steven M. Manilla County Executive TNR (512) 854-9429 
Jon A. White Division Director 1 '411 ,,-tal (512) 854-7212 

cc: 

Thomas Weber Program Manager Environmental Quality (512) 854-4629 
Stacey Scheffel Permit Progranl Permits (512) 854-7565 

Manager 
Teresa Calkins Program Manager Development Services (512) 854-7569 

and Long Range 
Planning 
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Flanagan Engineering 
Texas Registered Engineering Firm F·4376 
14137 Running Deer Trail- Austin, Texas 78734" Telephone (512) 517-4678 

April 7, 2014 

Steven M. Manilla, P.E., County Executive 
Transportation and Natural Resources 
700 Lavaca Street, Suite 540 
Austin, Texas 78767 

Re: Travis County Permit Application No. 13-1827 
Malino Homesite and Creek Crossings 
17649 Hamilton Pool Road 

Dear Mr. Manilla: 

On behalf ofmy client, and as part of the above referenced Site Development Pennit Application, we 
respectfully request a variance from the requirements of the Travis County Code for Commissioners Court 
approval. A floodplain analysis has been perfonned on the IO-acre tract to identify the limits of the 100-year 
floodplain and establish the location of the setback areas of the two waterways crossing the property. 

A pre-existing access road has historically been used to cross the waterway at two locations, and the same path 
would be used for a future driveway. The width of the existing road would remain the same, and wouldn't 
require any additional clearing. 

A dam was constructed within the floodplain at one of the crossings, and a smaller low-water crossing is 
proposed to be constructed at the other existing crossing location. The reason for the crossing structures is to 
access the area of the property where the owner intends to build his home, and would also function as a 
driveway. Without these waterway crossings, only 2.3 usable acres of the 1 O-acre tract are accessible. The 
property owner has hired outside council, and is actively coordinating with the Corp of Engineers to seek a 
Nationwide Permit for the existing structure. 

This variance request is for Section 82.941, which disallows building the structures within the floodp1ain and 
setback areas. As stated above, the reason for the request is to provide access to the area of the property where 
the home will be built, which is the purpose for which the land was purchased. Without this variance, the 
owner wi1l be deprived of the use of a majority of his property. 

Since less than 10,000 square feet of impervious cover are proposed for this project (including the house) 
permanent water quality controls are not required by Travis County Development Code. Additionally, the 
construction of the dam has created a 0.4 acre pond upstream of the dam. This will serve as a permanent 
sedimentation pond and will only improve environmental conditions downstream. It will also help to capture 
sediment runoff from an upstream property that has been overgrazed by livestock. Native fishes, aquatic fowl, 
and aquatic vegetation have already started to appear around the detention pond. We have also dedicated an 
equal amount ofland (0.43 ac) as a non-development zone. Additionally, the owner would also propose to 
enhance habitat of the waterway areas by planting and establishing native trees, native shoreline grasses, and 
native wildflowers. The time line for these enhancements would coincide with the completion of the new 
home construction. 



We respectfully request that this variance be granted to provide the landowner with a reasonable use 
of his entire property. 

Sincerely, 

Lloyd Flanagan, P .E. 
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