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)| Travis County Commissioners Court Agenda Request

Meeting Date: February 11, 2014

Prepared By: Sue Welch, Planner Phone #: (512) 854-7637

Division Director/Manager: Anna Bowlin, Division Director of Development
Services and Long Range Planping ; °

Department Head/Title: Steven M. Manillé: P.E., County Executive-TNR
Sponsoring Court Member: Commissioner Davis, Precinct One

AGENDA LANGUAGE:

Consider and take appropriate action on the following requests in Precinct One:

A) A plat for recording: Avalon Phase 10 Final Plat (Long Form Final Plat - 55 total
lots - 15.85 acres - Grails Hollow - City of Pflugerville 2-mile ETJ);

B) A Subdivision Construction Agreement between Travis County and KM Avalon
Ltd. and Gehan Homes Ltd.; and

C) The use of a Cash Security Agreement.

BACKGROUND/SUMMARY OF REQUEST:

A) This final plat consists of 54 single family lots and 1 open space/drainage
easement lot on 15.85 acres. There are 2,115 linear feet of public streets proposed
with this final plat. Water and wasterwater services will be provided by the City of
Pflugerville. Parkland fees in lieu of dedication have been made to the City of
Pflugerville through a development agreement.

B) The applicants, KM Avalon Ltd. and Gehan Homes Ltd., wishes to enter into a
standard Subdivision Construction Agreement with Travis County.

C) The developer also requests to post cash for the additional fiscal posting. In order
to post cash, the developer must enter into a Cash Security Agreement with Travis
County. The additional fiscal of $119,678.84 will be added to the $110,297.00 that
was posted originally as an Alternative Fiscal. The total of these two postings
$229,975.84 will be considered the full fiscal amount, which is required for a project
to come out of its Alternative Fiscal status.

STAFF RECOMMENDATIONS:

As the Commissioners Court approved the utilization of the Travis County Alternative
Fiscal Agreement on March 19, 2013, and the final plat is scheduled for approval by
the City of Pflugerville on February 3, 2014, TNR recommends approval of the final
plat, the Subdivision Construction Agreement, and the Cash Security Agreement.



http:229,975.84
http:110,297.00
http:119,678.84

ISSUES AND OPPORTUNITIES:

TNR has not been contacted by anyone via e-mail, telephone, or letter on this
development, and staff has not registered any interested parties nor received any
other inquiries for this project.

FISCAL IMPACT AND SOURCE OF FUNDING:
No Fiscal Impact.

EXHIBITS/ATTACHMENTS:

Precinct map

Location map

Proposed final plat

Original Subdivision Construction Agreements
Original Cash Security Agreement

REQUIRED AUTHORIZATIONS:

Cynthia McDonald Financial Manager TNR (512) 854-4239
Steven M. Manilla County Executive TNR (512) 854-9429
Anna Bowlin Division Director of TNR (512) 854-7637

Development Services
and Long Range

' Planning
| i
CC:
' Sue Welch Planner TNR 512) 854-7637 ]
Paul Scoggins Engineering Specialist | TNR (512) 854-7619
SW:AB:sw

0101 - Administrative Svs- Avalon Phase 10 final plat
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THIS PLAT
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§ EXHIBIT 82.401 (E) SUBDIVISION CONSTRUCTION AGREEMENT

STATE OF TEXAS COUNTY OF TRAVIS
Gehan Homes, Ltd. and
This Agreement is made and entered into by and between KM Avalon, Ltd. , (the

"Subdivider") and Travis County, Texas, (the "County), hereinafter collectively referred to as the
"Parties”.

WHEREAS, the Subdivider owns the tract of real property described in Exhibit "A", which is attached
hereto and made a part hereof, (the "Property”); and

WHEREAS, the Subdivider desires to subdivide the Property, pursuant to the proposed final plat of
" Avalon Phase 10" (the "Subdivision"); and

WHEREAS, the County desires to set forth the Subdivider's responsibility for the construction of the
Subdivision's roads and drainage facilities (the "Improvements"); and

WHEREAS, the Subdivider desires to set forth the County's responsibility to accept the constructed
Improvements for maintenance;

NOW, THEREFORE, the Parties agree as follows:

1. Subdivider's Obligations

A. Improvements. The Subdivider shall construct the Improvements required to comply with the County's
Standards for the Construction of Streets and Drainage in Subdivisions (the "Standards”). The

Improvements will conform to the construction plans, permits, and specifications approved by the County
prior to commencement of construction.

B. Security. To secure the Subdivider's obligations, the Subdivider will provide a financial guarantee of
performance in the amount of the estimated cost of constructing the Improvements (the "Security"),
which has been determined by a professional engineer and approved by the County's Transportation and
Natural Resources Department ("TNR"). The Security must be in a form approved for use in the
Standards or otherwise approved by the County Attorney's Office.

C. Alternative Fiscal. Notwithstanding any other provisions of this Agreement, the Subdivider may
request the Commissioners Courl to hold the administratively approved plat in abeyance until all streets,
alleys, sidewalks, and drainage improvements in the Subdivision. The Subdivider must post fiscal
security to secure restoration of disturbed areas should construction not be completed. Upon satisfactory
completion, the submitted plat shall be forwarded to the Commissioners Court for approval and

recording, provided adequate fiscal security has been posted to secure the one year Construction
Performance Period described below.

D. Completion. The Improvements must be constructed no later than three (3) years afier the effective
date of this Agreement. This period may be extended by the delivery 1o the County at least forty five (45)
days prior to the expiration of the Security of an extension of the Security in a form approved by the
County. Upon completion of the Improvements, the Subdivider will provide the County with a complete
set of construction plans for the Improvements, certified "as built" by the engineer responsible for
preparing the approved construction plans and specifications.
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E. Warranty. The Subdivider warrants the public Improvements will be free from defects for a period of
one (1) year from the date the County accepts the construction of the public Improvements (the
"Performance Period"). The Subdivider shall correct and repair any defects in materials or workmanship,
including design inadequacies and damage to or deterioration of the public Improvements, that occur
before and during this Performance Period due to any cause. As a condition of the County’s acceptance of
dedication of any of the public Improvements, the Subdivider must post fiscal security in the form of
cash, a performance bond, or other approved form and in the amount of ten percent (10%) of the cost of
constructing the public Improvements, to secure the warranty established by this Agreement. It is
expressly acknowledged that the public Improvements must meet County Standards at the end of the one

year Construction Performance Period in order for the County to release the construction performance
fiscal security.

F. Increase in Security. If the County determines the cost of constructing the Improvements exceeds the
posted Security, within thirty (30) days after notice and demand, the Subdivider shall provide additional
Security in an amount equal to the additional estimated cost.

G. Reduction in Security. During the construction of the Improvements, the Security may be reduced in
accordance with the percentage of completion of the construction. The Executive Manager of TNR will

execute Statements of Partial Reductions in the Amount of Security, when provided with the following
documentation:

1) aprofessional engineer's certification of quantities of work
completed;

2) acontractor's invoice for work completed; and

3) aTNR inspection repor, indicating the completion of the portion of
the work represented by the contractor's invoice.

After the approval and acceptance of the construction of the Improvements, the Security for the public
Improvements may be reduced by ninety percent (90%) of the cost of the approved construction and held
for the one-year Performance Period. Afier the approval of the construction of the private Improvements,
the Security posted for the private Improvements will be fully released. In addition, the County agrees to
release or reduce, as appropriate, the Security provided by the Subdivider, if the County accepts a
substitute Security for all or any portion of the Improvements.

H. Covenant, Restriction, and Condition. In the event that the Improvements are not constructed to
County Standards and the required Security has expired, the Subdivider shall not sell, transfer, or convey

any of the lots in the Subdivision unti} sufficient Security has been posted with the County for the
completion of the construction.

11. County's Obligations

A. Inspection and Approval. The County will inspect the Improvements during and at the completion of
construction. | f the Improvements are completed in accordance with the Standards, the County will
approve the Improvements and accept the public Improvements.

B. Notice of Defect. The County will notify the Subdivider, if an inspection reveals that any portion of the
Improvements is not constructed in accordance with the Standards or is otherwise defective. However, the
County is not responsible for the construction of the Improvements, the quality of the material, or the
construction methods utilized. In addition, the County is not responsible for making continuous on-site
inspections of the construction work and the County has no privity with or responsibility for the
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construction contractor or any subcontractors. The Subdivider will have thirty (30) days from such notice

1o cure the defect. It is an event of default under this Agreement, if the defect is not cured prior to the
expiration of the time to cure.

C. Performance Period Security Release. Upon the expiration of the one-year Performance Period with no
damages or defects which the Executive Manager notifies the Subdivider must be corrected, the
Executive Manager will release the Performance Period Security.

D. Conditions to Draw on Security. The County may draw upon any Security posted under this
Agreement upon the occurrence of one or more of the following events:

a. The failure of the Subdivider to construct the Improvements to the applicable
County Standards;
b. The Subdivider’s failure to renew or replace the Security at least forty-five (45)

days prior to its expiration;

c. The acquisition of the Property or a portion of the Property by the issuer of the
Security or other creditor through foreclosure or an assignment or conveyance in
lieu of foreclosure;

d. The arrangement by the Commissioners Court for the completion of one or more
of the [mprovements; or

e. The determination by the Commissioners Court that the completion of one or
more of the public Improvements is in the public Interest.

E. Notice of Intent to Draw. The County shall provide ten (10) days written notice of the occurrence of
such an event to the Subdivider with a copy provided to any fiscal surety, lender, or escrow agent. The
notice will include a statement that the County intends to provide for the performance of some or all of
Subdivider's obligations hereunder for the construction of the Improvements, if the failure is not cured.
The County shall be entitled to draw the amount it considers necessary to perform the Subdivider's
obligations under this Agreement up to the total amount allocated for the Improvements. In lieu of a

drawing based on an event described in subparagraphs (b) or (c), above, the County may accept a
substitute Security.

F. Use of Proceeds.

1) The County must utilize the proceeds of any posted security solely for the purpose of completing
the Improvements to the County's Standards or to correct defects in or failures of the Improvements.

2) The County may in its sole discretion complete some or all of the unfinished Improvements at the
time of default, regardless of the extent to which development has taken place in the Subdivision or
whether development ever commenced, without incurring any obligation to complete any of the
unfinished Improvements. If the County uses the proceeds to complete, repair, or reconstruct the
Improvements, it will do so as a public trustee of the development process in order to protect
purchasers and taxpayers from the adverse consequences of a subdivider default or to protect the
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public interest by completing the Improvements.

3) The County is not a private subdivision developer and its draft on the Security and utilization of
the proceeds to complete, repair, or reconstruct the improvements is not an acceptance of the
dedication of the Improvements. The acceptance of the Improvements is specifically contingent upon
the delivery to the County of Improvements, which have been constructed to County Standards or the
express order of acceptance by the County's Commissioners Court.

4) The Subdivider has no claim or rights under this Agreement to funds drawn under the Security or
any accrued interest eamed on the funds to the extent the same are used by the County hereunder.

5) All funds obtained by the County pursuant to one or more draws under the Security shall be
maintained by the County in an interest bearing account or accounts until such funds, together with
accrued interest thereon (the "Escrowed Funds"), are disbursed by the County.

6) The County shall disperse all or portions of the Escrowed Funds as Improvements are completed
by the County, or in accordance with the terms of a written construction contract between the County
and a third party for the construction of the Improvements.

7) Escrowed Funds not used or held by the County for the purpose of completing an Improvement or
correcting defects in or failures of an Improvement, together with any interest accrued thereon, shall
be paid by the County to the Issuer of the Security or, if the Security was originally in the form of
cash, to the Subdivider, no later than sixty (60) days following the County's acceptance of the

Improvement or its decision not to complete the Improvements using Escrowed Funds, whichever
date is earlier.

G. Releases. The Executive Manager will, subject to the performance of the Subdivider of its obligations
under this agreement and the Travis County Standards for Construction of Streets & Drainage in

Subdivisions, execute such releases of this Agreement as are necessary and reasonable upon the request of
the Subdivider or a purchaser of a portion of the Property.

11. MISCELLANEOUS

A. Covenants, Restrictions, and Conditions. These Covenants, Restrictions, and Conditions will operate

as covenants running with the land and will be binding upon the Subdivider and the Subdivider's legal
representatives, successors and assigns.

B. Measure of Damages. The measure of damages for breach of this Agreement by the Subdivider is the

actual cost of completing the Improvements in conformance with the County’s Standards, including
without limitation its associated administrative expenses.

C. Remedies. The remedies available to the County and the Subdivider under this Agreement and the laws
of Texas are cumulative in nature.

D. Third Party Rights. No non-party shall have any right of action under this Agreement, nor shall any
such non-party, including without limitation a trustee in bankruptcy, have any interest in or claim to funds
drawn on the posted Security and held in escrow by the County in accordance with this Agreement.

E. Indemnification. The Subdivider shall indemnify and hold the County harmless from and against all
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claims, demands, costs, and liability of every kind and nature, including reasonable attorney's fees, for the
defense of such claims and demands, arising from any breach on the part of Subdivider of any provision
in this Agreement, or from any act or negligence of Subdivider or Subdivider's agents, contractors,
employees, tenants, or licensees in the construction of the Improvements. The Subdivider further agrees
to aid and defend the County, if the County is named as a defendant in an action arising from any breach
on the part of Subdivider of any provision in this Agreement or from any act or negligence of Subdivider

or Subdivider's agents, contractors, employees, tenants, or licensees in the construction of the
Improvements.

F. No Waiver. The waiver of any provision of this Agreement will not constitute a waiver of any other
provision, nor will it constitute a conlinuing waiver unless expressly provided for by a written amendment

to this Agreement. The County's failure to enforce any provision will not constitute a waiver or estoppel
of the right to do so.

G. Attorney's Fees. The prevailing party in any litigation hereunder is entitled to recover its costs,

including reasonable attorney's fees, court costs, and expert witness fees, from the other party. If the court
awards relief to both parties, each will bear its own costs.

H. Successors and Assigns. This Agreement is binding on the Subdivider and the heirs, successors, and
assigns of the Subdivider and on any person acquiring an ownership interest in the Property through the
Subdivider. The Subdivider's obligations under this Agreement may not be assigned without the written
approval of the County; provided the County's approval shall not be unreasonably withheld if the
Subdivider's assignee expressly assumes all obligations of the Subdivider under this Agreement. An
assignment sha!l not be construed as releasing the Subdivider from Subdivider's obligations under this
Agreement and Subdivider's obligations hereunder shall continue notwithstanding any assignment
approved pursuant to this Paragraph unless and until the County executes and delivers to the Subdivider a
written release. The County agrees to release the Subdivider, if the Subdivider's assignee expressly
assumes the Subdivider's obligations under this Agreement and has posted the Security required by this
Agreement. The County in its sole discretion may assign some or all of its rights under this Agreement
and any such assignment shall be effective upon notice to the Subdivider.

1. Expiration. This Agreement will terminate upon the vacation of the Subdivision by the Subdivider or
the completion of the Subdivider's obligations under this Agreement, whichever occurs first.
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J. Notice. Any notice under this Agreement must be in writing and will be effective when personally

delivered or three (3) days after deposit in the U.S. Mail, postage prepaid, certified with return receipt
requested, and addressed as follows:

Subdivider: KM Avalon, Ltd. Gehan Homes, Ltd. -

1011 N. Lamar 3815 Capital of TX Hwy,

Austin, TX 78703 Austin, TX 78704

County: Transportation & Natural Resources Department
P.O. Box 1748 Austin, Texas 78767
Attn: Executive Manager

Copy to: Travis County Attorney's Office
P.O.Box 1748
Austin, Texas 78767

The parties may change their respective addresses for notice to any other location in the United States in
accordance with the provisions of this Paragraph.

K. Severability. If any provision of this Agreement is held by a court to be illegal, invalid, or otherwise
unenforceable, such illegality, invalidity, or unenforceability shall not affect the validity of any other

provision and the rights of the parties will be construed as if such provision was never part of this
Agreement.

L. Jurisdiction and Venue. This Agreement concerns real property located in Travis County, Texas, and
shall be governed and construed under Texas law. Venue for any action arising under this Agreement
shall be exclusively in Travis County, Texas.

M. Captions Immaterial. The captions or headings of the paragraphs of this Agreement are for
convenience only and shall not be considered in construing this Agreement.

N. Entire Agreement. This Agreement contains the entire agreement between the parties with respect to
the subject matter hereof. Any ora} representations or modifications concerning this Agreement shall be
of no force or effect, except a subsequent written modification executed by both parties. NO OFFICJAL,
EMPLOYEE, OR AGENT OF THE COUNTY HAS ANY AUTHORITY, EITHER EXPRESS OR
IMPLIED, 1O AMEND, MODIFY, OR OTHERWISE CHANGE THIS AGREEMENT, EXCEPT
PURSUANT TO SUCH EXPRESS AUTHORITY AS MAY BE GRANTED BY THE
COMMISSIONERS COURT.

This Agreement is executed as of the dates set forth below and is effective upon approval by the County

of the final plat for the Subdivision or upon approval of Alternative Fiscal in accordance with County
regulations.

TRAVIS COUNTY, TEXAS SUBDIVIDER:

County Judge
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Authorized Represenlanvc}

Date: 2 — lﬁ _.(

ACKNOWLEDGEMENT
STATE OF TEXAS
COUNTY OF TRAVIS \ C(YM—
T h@rl w?&%ﬂnowledged beforlcnn::ec;:a:)};ec ‘d;); lc:l{ ei;leﬂl( M% ?/O\ -5 , by
Signature of Notary

After Recording Return to: ‘gﬂ
Executive Manager,
Transportation and Natural Resources

P.O. Box 1748 e
Austin, Texas 78767 / %.  AMYT.FREDERICK

Y COMMISSION EXPIRES
Apr 19, 2014
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Date: By
e: —Sbts\-v-\ = uc_M
T)tle Wivisian \"(S‘Suja.&
Authonzed Representative
Date: |—|7- 14—
ACKNOWLEDGEMENT
STATE OF TEXAS
COUNTY OF TRAVIS

This instrument was acknowledged before me on the day of , SMuML71 2o, by
Sushn Fackew , in the capacity stated herein.

Signature of Notary

Afier Recording Return to: Hw" Dol

Executive Manager,

Transportation and Natural Resources siasan

P.O. Box 1748 MARYSA DANIEL

Austin, Texas 78767 2 My Commission Explres
December 09, 2017
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TRAVS COUNTY, TEXAS

TRAVIS COUNTY
CONSUMER PROTECTION NOTICE FOR HOME
BUYERS

IFF YOU ARE BUYING A LOT OR HOME, YOU
SHOULD DETERMINE WHETHER T 1S INSIDE OR
OUTSIDE THE CITY LIMITS. DEPENDING ON STATE
LAW AND OTHER FACITORS, LAND OUTSIDE THE
CITY LIMITS MAY BE SUBJECT 10 FEWER LOCAL
GOVERNMENT CONTROLS OVER [HE DEVELOPMENT
AND USE OF LAND THAN INSIDE THE CITY LIMITS.
BECAUSE OF THIS, LOCAL GOVERNMENT MAY NOT
BE ABLE TO RESIRICT THE NATURE OR EXTENT
OF DEVELOPMENT NEAR THE LOT OR HOME NOR

- yN)

PROHIGIT NEARBY LAND USES THAT ARE

INCOMPATIBLE WITH A RESIDENTIAL -
NEIGHBORHOOD. THIS CAN AFFECT THE VALUE OF
YOUR PROPERTY. TRAVIS COUNTY REQUIRES THIS
NOTICE TO BE PLACED ON SUBDIVISION PLATS. IT
IS NOT A STATEMENT OR REPRESENTATION OF
THE OWNER OF THE PROPERTY, THE SUBDIVIDER,
OR THEIR REPRESENTATIVES b st {0

RAMJALLM&AM’ESWGNC
mw«:usmms 78733
(L’l-l 478 FAX. (512) A%~ 481T r-378¢

RJ &Rm & ASSOQIATES, WG
12 L BRAGR LANC, AUST, TEXAS 78733
T \LAMOIROT = 1950\ 1 4L owg \1 R4 3= AT dwy  1713/7003 X 54:03 Pu C3Y SHEET | OF J SHEXTS (svz)u 7RI FAD (511) RM-4817




s AVALON PHASE 10 wsrar
F‘ 3o/ TRAVS COUNTY, TEXAS
-1 SCAE V=100
¥ e w w w

2ir81ISO0E O 200
SROY (8881
‘@1 NOTVAY Kt

\

LOCATION MARP

“ T SCALE 5* ~ 1000°
o
“:ﬂ Lo g / SN RAMMY:
CAK / wrs xS
9‘;’,‘&‘”‘ RETOML ] 2w
/ AC—RCS0EN AL [ am
o / AR OO P ! Ju
oot v 0 [T
”,.j“ ()
W Noplig y IO MO NS A 54 1w
nhur PREVOLS ALK, AUSES: x no
oo / IOTA RCSOONRAL w )
5
% / ABLE PARLAD MLLOD e 5E5 PHAST: ' 137
v ROIA PARAD AOND v ACEDMN)
! TOIA AARTAND OEIXCA RN 10 QATE: 0 v

FNHED AGR ELEVATINS.
107w mOXX 2.0 00

o o oar
- a soar
“ g ax
0 a s
u o wn
b a 83y
& T I
b a -
35 T <X
o a aar
3 T W
w T warr
9 a sy
o a ser
o o s
g a T wsor
T‘\-L o a X
3 u a saw
X / o a
A " o a5
Pyl o a e s’
o A ] a iy
}‘g o a [ g
) x & parw
/ 'Q?“; n T $o0 2y
[50) & [ 32300
=2 1Y)
cn 21818 30
| i | o 4 IR
[y | Wo | 50 | sra7s” HY | 30
¢ | 2w | s ¥ MY D TART
& | ua | s T wzsarerw | X0 e | acamne | Dan
o Jag) | 30 | e4747347 | M8 3788 L7 Srrare | saor
Q) | saa | sa00 | SOp2Tad } 3315 Ly 1859
4 | U | #m NIy | a7 14
S R A A B e
SO | a8 | 2300 | ryern- | nerusMY | &S STXOXY | @sr
o | rasy| sam | 2a70e | ¥ | ras 7| szary |
CG | 2%a | A0 | oo | anyarw | 0§ [ o | sowrery | qrm
[ ey 7qme | raoo | spne [ipsrszw b 200 ) | o | secewry [ o0 |
P :’u! 79000 ® | NOVSTATN my
€5 Virw {7eacd | pospr | angyzuge | mes] O T
CW {11757 | 26300 | 2gmno” | anys4gzy | 11037 3 0oy
ch 1708 | 29000 * | v’y | 2708 Lrv 4
& | orw [ o ﬂﬁm &9 { sor |
oW | «or | 29000 | pyeiiy” L a, a7 H L Nereaqrw ) g |
e Tl ——
Eunr_mu..m:. y e | [T T earareary {5267 - il
Co | e300 } Sur 0w 100 hors - [DWARD TLNT SUTVEY Na 1), ASSTRACT No. 277
Cofegimelan tmma o) Do e CiBER L (L S
O | xar | 500 | gopopo \ wenrerx | i | | w1 oanyruy | oAzer | ms‘:fum g z if‘r,m,.(‘.m,m,m
£ 2138 | 1500 | jovono° | Nizenigw | D7 o | pgray | 24 | i
ce3 | 2336 | 1300 | gopove | Mpygy [ nd | | 2 | Snrx | L / SevoR
Ces | 077 | JAD | pgres” | agigrsorw | M | | L3 | ASEIYXY | ILX asAvaok i
4 274t | 300 | ngs'ez” | sez2479 | 2707 L2 g 216 OLAXE | MAGEE, PRESENT :
Caa | 0075 | 3000 | 3rpges | Mopozarw | 479 | L LD o LK LA IO ROVSED OEC. 13 2013 ACORESSED OTY COMMENTS
o :z __:: WETR _ﬂuﬂ_‘ﬂb 21 5: AZRRT | gaqp | MO TS T DATE DECTUGER 11, 2013 SCRE 17 - 100
W= Carzyrs [ asorssy | @ T -
o[ 485 ".Gm"m w | 1y ) BTKa 13725 AR BALLLS PAREAY RANDALL JONES & ASSOCIATES ENGINEERING, INC
U | 12317 | 900 ] 12106 | NSSIroOE | (LG ST X0 1717 £ BRAXER LANE, AUSTR, PLXAS 78733
€3 | xJ7 | vsd00 | ;I [ | 237 [0 ] MITHT | | ADOSON, S 73001 (312) 8- 4733 FAx (312) 828—317 F-9784
G | om {3800 " unionyy | | o '_"'Lur
S 1ns ‘”E‘ ' 135 2 WETE-Ue L T T e oy nwzw:'c AUSTY TDUS  TE7SS
£ \LAMO1S01 1730\ 1943 \dwg\ 1843 ALAT ruq 12)3/2003 X 54:03 M4 CST SHEET 2 OF 3 SHEETS (312) 8B—TRI FAL (312) BM-4517




S UAMGIP01- 150\ 143\ @wg\IDE3-PLAT vy 9/17/2013 MLAXN 2w EDY

CIMCRAL NOTES:

L
2

TS

URRVLLE
MO OBECTS WCLUDIVG BUT NOT LA TED TO BAOICS. FINCES OR
LANDSCAPING SHALL BE ALLCWED N A DRANAGL [ASTMON!, (XCEPT
AS APPROVED BY TRAMS COUNTY AND THE QTY OF PRLUGIRMLLE
AL DRAINAGE EASOUENTS ON PRIVATE PROPERTY SHALL BE
RANTANED BY DHC QBNER OR IS / HER ASSKONA

MAY 2008 L
B(TER SONWCE TO THE SUBONESION BRL 85 PROVIOED BY MANWLLE
WATER SUPPLY CONPORATION (WHOLESALE) ANO NE OIY OF

WASTEN TER WCE 70 B SUBDIWSION WL BE PROVIED B T
ary oF AIGDRUE
WEMWMMWB ™HE

AGREDMINT BCTWEIN KW KTLLY LANE AND THE OTY
OF AFLIAERWLLE
NO STRUCTURE N THIS SUBKYMISION SHALL € OCCUFYD LN

TO AN APPROVED SEWER STSIDM

AD SIRUCTURE ¥ THES SUBDTWSION SHALL 8E OCOUPED UNTL
CONECTED 10 A BATER SYSTIM APPROVED BY THE TEXAS STATE
VO IMENVT OF HEALTH. e
DAVEWAY ACCESS TROM LOTS [ 20 25 AND 3 BLODX fT: AND LOT

o ROOX [E TO (RAL HOLLOWS ROAD 5
WBAY ACCISS FROM 10T 3, RLOCX (1D LAY OF INC LA

LANE (S PROHSITED
IS PROPORIT & SLBECT DMN\(X:BNO(SW

§

DESN NT o 2008047703 OF THE
onoA OF TRAMS COUNTY, TEXAS LPON FIRAL
PAT RECORDANION, A NOIKX OF APPUCARUTY IR THS RAT =
BE ACCOROED N THE OFNCIAL PUBUC RECORDS OF PRAWS COUNTY,
» nwmmu'!mn;!‘mu
SONKT WAL 8 PAG M COMPRENENSVE

-3 T Y LANC AND THE OTY OF
PYLUGERVULE G4 WD BAY 2008 AT BE RATE ESTABUSHD N

Mo 891-07-08-

STREITLANTS SHALL B IKSTALLED AND OFERATRNAL BY DE
SEOMOER N AURLE " PR o o
PILUGNLL STANDARDS. A STNET UGHTING PN SHALL
APPROVID B PE APPLCASLL LLECTRIC UTUITY PROVDER AS ML
AS DE QY OF PRLUGERVELL
NS SUBOIVION S SUAETT 1D IREE PRESDTVATION AS STATED &
THE COMPREHOCTVE DEWMELOPMENT T BETRCIN KW KOLT
LANE A TN QT OF PRLUGERLLE DATED kAT 2008
RS SUBDWSION 15 WITHN THE KLY LWE RCLD Na 2
u.mmrsrmwl'r:-n. ugnawmsnrm
1$-31 @LOCX /7 WL NOT 8% ISSUD
NAS BTN RDMOVED AND THE TEMPORARY DRAINAGE EASCMEN!
RECOROLD N DOCLMENT Mo OF INE OYFICIAL
RECORDS OF TRAMS COUNTY, TEXAS HAS BEIN VACATED.
LoT ARCA
(SouurT YET)
oot BALH
&-37 83%0 7 2%
o-m €29 7-18 6230
-3 2% 18 €350
o-40 4250 7-30 K148
-4 6250 7-11 10850
a- m-22 710
&Z-4a m-23 8768
=44 11379 7-2¢ a0y
45 14821 F-23 11.358
EX=48 11,39 r-28 1,507
g4 807 Ir-27 8,
-4 4082 -2 12007
£E-49 7835 *-
£X-50 7370 7-3 1270
-3 7829 -3 7.962
-2 7,400 F-32 7,303
£-33 8705 -3 R684
a-sé
@28
-3 8250

§
s
t
:
3

RESTRIC QNS HERLTOFORE CRANTED AMD NOT RELEASED.

WINESS WY, s @Mmraoﬁ_‘h“- _ w0l

\4

BAKE J MAGEE
AM AviLON (D,
1011 N. (AMAR BUYD,
AUSTW, TEXAS T8I0

2y
wIEss ur wand, Dus 0€ A8 par of _Qedabe . 2008
COHAN MOVES, LTD., A TEXAS (A4TED PARTHRSGP

BY COUN HOWMES, WC. A TTXAS CORPORANON CINERAL PARINER
2 "

s M
ar. i —

wser STasTIN £ L Ll_-{(ZE

me DWW _PRES
ACNCM TN,
STAIT OF TEXAS

COUNIY OF TRAVS

BTORE ME, THE LNDERSICNCD AUTHORITY, DN TS DAY PIRSOWALLY
APPEARED BLAKE L MAGLE, KNOWN D ME TO BE D PCRSON WhCST
NAME 1S SUBSCRB(D 10 THE TORECOMG INSTRUMENT, AND ACKNOWEDCED
TO ME THAT HE [XECUTED N SAME FOR TRE PURPCSES ANO
CONSDLRARON TH{REN [XPRESSID.

WFHV'M&!M o ot MMAH}I
P hadiae

K. STATE OF TOXAS

ST

NOTAR

ADNOR EDCMENT.

SIATL OF TEXAS
COUNTY OF TRAVS

AUTHORITY, DN THS QAY PCRSONALLY
HNC

S
i

?K Zf /nl.[u
R DENT O3

SRLPAR(D RS MLAT

TROM AN ACTUAL AND ACOURATE QM- NE-GROUND SRVET OF THE (AND AD Rl
R PLACID LNOER WY

™ D€ SLEOIMSON (X00C OF PE oY

SHEET 3 OF 3 SHEETS

FINAL PLAT OF

AVALON PHASE 10

APPRIVD WS ___ dar OF xX__ YN
PLARING AND JONMG COMISSON OF THC OTY OF PRUGIRWVELE TEXAS ON
BN OF THE CTY.

”r

——

S AUT AGLITTS DE APPROWS GRANTID BT N LA
COMISION OF P D4 AOTATTD ABOE o Zrac

ar

MUY BAPRON, PLANNING DREC TOR
ATTEST:

KRN DOMPSOK. OTY STTRETARY

™ STATT OF TEXAS
CONTY OF TRAUS

L DANA DEBEAUVOR. CLERX OF THE COUNTY COURT, OF TRAUS COUNTY,
TTXAS. DO HERLBY CIRTFY THMAT ON THE ____ DAY OF
20, A D. P CONMSIONERS COURT OF TRAVIS COUNTY, TEXAS

PASSED AN ORDER AUTHORIING THE NUNG FDR R{TORD OF TS PLAT AND
THAT SAQ ORDER WAS DIXY ENTERLD N IME MNUTLS OF DiE SAD COLRT.

MINESS MY MAND AND SEAL OF THE OFTICE OF D€ COUNTY QLERX, OF
SAD CONTY, THE oo DATOF _____ 20___AD.

DANA DEBLAUVOIR, COUNTY QUERR
TRAVIS COUWTY, TTXAS

oPyTY

 DANA DEBCAUVOR, CLERR OF TRAMS COUNTY, TTIAS 0O MEREBY
CYRTFY THAT DA FOREGONG MSTRUENT OF WRITRG. AND ITS
CIRRACATE OF AUDENTICANON, WAS FRLED FOR RECORD M MY OFTKE ON
e oAy oF 20 A D. AT ___ oTioox
— M ANO DULY RECORDED O¥ THE ... DAY OF
0 AD. AY __ CCLOCX __ M, OF SAD COUNTY AND STATE M
DOCUAENT MR O € OO PURK
RECORDS OF TRAMS COUNTY.

WINESS MY HAND AND SEAL OF OFTXCE OF THE COUNTY CLERK, D ___
Dar or n A D

DANA DEBCAYVOR, COUNTY CLERX
MRAVS COUNTY, TLXAS

bEruUTY

ROED QIT.-1% 2013 ADORESTED -OITY COMENTS
BARD RETMANN oSt

RANDALL JONES & ASSOCIATES ENGINEERING, INC.
1712 £ BRAKIR LANE. AUSTI, TEXAS 78733

(312) BX6-4793 FAX: (312} 838-417 F-3784

RJ SURVEYING & ASSOCIATES, INC.
1212 £ BRAXER LANL. AUST TEXAS 78733
(412) 8364191 FAR (312) 836~ 4817



http:ReSl/l.PI
http:Jl5C..I4
http:Q!..C.4l
http:1f'OJQ..Of
http:H-ii/IO.HJ
http:f7'Ha.MJ
http:A~A.l.CW

§ EXHIBIT 82.401 (E) SUBDIVISION CONSTRUCTION AGREEMENT

STATE OF TEXAS COUNTY OF TRAVIS
Gehan Homes, Ltd. and
This Agreement is made and entered into by and between KM Avalon, Ltd. , (the

"Subdivider") and Travis County, Texas, (the "County), hereinafier collectively referred to as the
"Parties".

WHEREAS, the Subdivider owns the tract of real property described in Exhibit "A", which is attached
hereto and made a part hereof, (the "Property”); and

WHEREAS, the Subdivider desires to subdivide the Property, pursuant to the proposed final plat of
" Avalon Phase 10" (the "Subdivision"); and

WHEREAS, the County desires to set forth the Subdivider’s responsibility for the construction of the
Subdivision's roads and drainage facilities (the "Improvements"); and

WHEREAS, the Subdivider desires to set forth the County's responsibility to accept the constructed
Improvements for maintenance;

NOW, THEREFORE, the Panties agree as follows:

1. Subdivider's Obligations

A. Improvements. The Subdivider shall construct the Improvements required to comply with the County's
Standards for the Construction of Streets and Drainage in Subdivisions (the "Standards"). The

Improvements will conform to the construction plans, permits, and specifications approved by the County
prior to commencement of construction.

B. Security. To secure the Subdivider's obligations, the Subdivider will provide a financial guarantee of
performance in the amount of the estimated cost of constructing the Improvements (the "Security"),
which has been determined by a professional engineer and approved by the County's Transportation and
Natural Resources Department ("TNR"). The Security must be in a form approved for use in the
Standards or otherwise approved by the County Attorney's Office.

C. Alternative Fiscal. Notwithstanding any other provisions of this Agreement, the Subdivider may
request the Commissioners Court to hold the administratively approved plat in abeyance until all streets,
alleys, sidewalks, and drainage improvements in the Subdivision. The Subdivider must post fiscal
security to secure restoration of disturbed areas should construction not be completed. Upon satisfactory
completion, the submitted plat shall be forwarded to the Commissioners Court for approval and

recording, provided adequate fiscal security has been posted to secure the one year Construction
Performance Period described below.

D. Completion. The improvements must be constructed no later than three (3) years after the effective
date of this Agreement. This period may be extended by the delivery 1o the County at least forty five (45)
days prior to the expiration of the Security of an extension of the Security in a form approved by the
County. Upon completion of the Improvements, the Subdivider will provide the County with a complete
set of construction plans for the Improvements, certified "as built" by the engineer responsible for
preparing the approved construction plans and specifications.
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E. Warranty. The Subdivider warrants the public Improvements will be free from defects for a period of
one (1) year from the date the County accepts the construction of the public Improvements (the
"Performance Period"). The Subdivider shall correct and repair any defects in materials or workmanship,
including design inadequacies and damage to or deterioration of the public Improvements, that occur
before and during this Performance Period due to any cause. As a condition of the County's acceptance of
dedication of any of the public Improvements, the Subdivider must post fiscal security in the form of
cash, a performance bond, or other approved form and in the amount of ten percent (10%) of the cost of
constructing the public Improvements, to secure the warranty established by this Agreement. It is
expressly acknowledged that the public Improvements must meet County Standards at the end of the one

year Construction Performance Period in order for the County to release the construction performance
fiscal security.

F. Increase in Security. If the County determines the cost of constructing the Improvements exceeds the

posted Security, within thirty (30) days after notice and demand, the Subdivider shall provide additional
Security in an amount equal to the additional estimated cost.

G. Reduction in Security. During the construction of the Improvements, the Security may be reduced in
accordance with the percentage of completion of the construction. The Executive Manager of TNR will

execute Statements of Partial Reductions in the Amount of Security, when provided with the following
documentation:

1) a professional engineer's certification of quantities of work
completed;

2) acontractor's invoice for work completed; and

3) aTNR inspection report, indicating the completion of the portion of
the work represented by the contractor's invoice.

After the approval and acceptance of the construction of the Improvements, the Security for the public
Improvements may be reduced by ninety percent (90%) of the cost of the approved construction and held
for the one-year Performance Period. After the approval of the construction of the private Improvements,
the Security posted for the private Improvements will be fully released. In addition, the County agrees to
release or reduce, as appropriate, the Security provided by the Subdivider, if the County accepts a
substitute Security for all or any portion of the Improvements.

H. Covenant, Restriction, and Condition. In the event that the Improvements are not constructed to
County Standards and the required Security has expired, the Subdivider shall not sell, transfer, or convey
any of the lots in the Subdivision until sufficient Security has been posted with the County for the
completion of the construction.

11. County's Obligations

A. Inspection and Approval. The County will inspect the Improvements during and at the completion of
construction. 1f the Improvements are completed in accordance with the Standards, the County will
approve the Improvements and accept the public Improvements.

B. Notice of Defect. The County will notify the Subdivider, if an inspection reveals that any portion of the
Improvements is not constructed in accordance with the Standards or is otherwise defective. However, the
County is not responsible for the construction of the Improvements, the quality of the material, or the
construction methods utilized. In addition, the County is not responsible for making continuous on-site
inspections of the construction work and the County has no privity with or responsibility for the
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construction contractor or any subcontractors. The Subdivider will have thirty (30) days from such notice
to cure the defect. It is an event of default under this Agreement, if the defect is not cured prior to the
expiration of the time to cure.

C. Performance Period Security Release. Upon the expiration of the one-year Performance Period with no
damapes or defects which the Executive Manager notifies the Subdivider must be corrected, the
Executive Manager will release the Performance Period Security.

D. Conditions to Draw on Security. The County may draw upon any Security posted under this
Agreement upon the occurrence of one or more of the following events:

a. The failure of the Subdivider to construct the Improvements to the applicable
County Standards;

b. The Subdivider's failure to renew or replace the Security at least forty-five (45)
days prior to its expiration;

c. The acquisition of the Property or a portion of the Property by the issuer of the
Security or other creditor through foreclosure or an assignment or conveyance in
liew of foreclosure;

d. The arrangement by the Commissioners Court for the completion of one or more
of the Improvements; or

e. The determination by the Commissioners Court that the completion of one or
more of the public Improvements is in the public Interest.

E. Notice of Intent to Draw. The County shal! provide ten (10) days written notice of the occurrence of
such an event to the Subdivider with a copy provided to any fiscal surety, lender, or escrow agent. The
notice will include a statement that the County intends to provide for the performance of some or all of
Subdivider's obligations hereunder for the construction of the Improvements, if the failure is not cured.
The County shall be entitled to draw the amount it considers necessary to perform the Subdivider's
obligations under this Agreement up to the total amount allocated for the Improvements. In lieu of a

drawing based on an event described in subparagraphs (b) or (c), above, the County may accept a
substitute Security.

F. Use of Proceeds.

1) The County must utilize the proceeds of any posted security solely for the purpose of completing
the Improvements to the County's Standards or to correct defects in or failures of the Improvements.

2) The County may in its sole discretion complete some or all of the unfinished Improvements at the
time of default, regardless of the extent to which development has taken place in the Subdivision or
whether development ever commenced, without incurring any obligation to complete any of the
unfinished Improvements. If the County uses the proceeds to complete, repair, or reconstruct the
Improvements, it will do so as a public trustee of the development process in order to protect
purchasers and taxpayers from the adverse consequences of a subdivider default or to protect the
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public interest by completing the Improvements.

3) The County is not a private subdivision developer and its draft on the Security and utilization of
the proceeds to complete, repair, or reconstruct the Improvements is not an acceptance of the
dedication of the Improvements. The acceptance of the Improvements is specifically contingent upon
the delivery to the County of Improvements, which have been constructed to County Standards or the
express order of acceptance by the County's Commissioners Court.

4) The Subdivider has no claim or rights under this Agreement to funds drawn under the Security or
any accrued interest eamed on the funds to the extent the same are used by the County hereunder.

5) All funds obtained by the County pursuant to one or more draws under the Security shall be
maintained by the County in an interest bearing account or accounts unti! such funds, together with
accrued interest thereon (the "Escrowed Funds"), are disbursed by the County.

6) The County shall disperse all or portions of the Escrowed Funds as Improvements are completed
by the County, or in accordance with the terms of a written construction contract between the County
and a third party for the construction of the Improvements.

7) Escrowed Funds not used or held by the County for the purpose of completing an Improvement or
correcting defects in or failures of an Improvement, together with any interest accrued thereon, shall
be paid by the County to the Issuer of the Security or, if the Security was originally in the form of
cash, to the Subdivider, no later than sixty (60) days following the County's acceptance of the

Improvement or its decision not to complete the Improvements using Escrowed Funds, whichever
date is earlier.

G. Releases. The Executive Manager will, subject to the performance of the Subdivider of its obligations
under this agreement and the Travis County Standards for Construction of Streets & Drainage in
Subdivisions, execute such releases of this Agreement as are necessary and reasonable upon the request of
the Subdivider or a purchaser of a portion of the Property.

1. MISCELLANEOUS

A. Covenants, Restrictions, and Conditions. These Covenants, Restrictions, and Conditions will operate

as covenants running with the land and will be binding upon the Subdivider and the Subdivider's Jegal
representatives, successors and assigns.

B. Measure of Damages. The measure of damages for breach of this Agreement by the Subdivider is the

actual cost of completing the Improvements in conformance with the County's Standards, including
without limitation its associated administrative expenses.

C. Remedies. The remedies available to the County and the Subdivider under this Agreement and the laws
of Texas are cumulative in nature.

D. Third Party Rights. No non-party shall have any right of action under this Agreement, nor shall any
such non-party, including without limitation a trustee in bankruptcy, have any interest in or claim to funds
drawn on the posted Security and held in escrow by the County in accordance with this Agreement.

E. Indemnification. The Subdivider shall indemnify and hold the County harmless from and against all
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claims, demands, costs, and liability of every kind and nature, including reasonable attorney's fees, for the
defense of such claims and demands, arising from any breach on the part of Subdivider of any provision
in this Agreement, or from any act or negligence of Subdivider or Subdivider's agents, contractors,
employees, tenants, or licensees in the construction of the Improvements. The Subdivider further agrees
to aid and defend the County, if the County is named as a defendant in an action arising from any breach
on the part of Subdivider of any provision in this Agreement or from any act or negligence of Subdivider

or Subdivider's agents, contractors, employees, tenants, or licensees in the construction of the
Improvements.

F. No Waiver. The waiver of any provision of this Agreement will not constitute a waiver of any other
provision, nor will it constitute a continuing waiver unless expressly provided for by a written amendment

to this Agreement. The County's failure to enforce any provision will not constitute a waiver or estoppel
of the right to do so.

G. Attorney's Fees. The prevailing party in any litigation hereunder is entitled to recover its costs,
including reasonable attorney’s fees, court costs, and expert witness fees, from the other party. If the court
awards relief to both parties, each will bear its own costs.

H. Successors and Assigns. This Agreement is binding on the Subdivider and the heirs, successors, and
assigns of the Subdivider and on any person acquiring an ownership interest in the Property through the
Subdivider. The Subdivider's obligations under this Agreement may not be assigned without the written
approval of the County; provided the County's approval shall not be unreasonably withheld if the
Subdivider's assignee expressly assumes all obligations of the Subdivider under this Agreement. An
assignment shall not be construed as releasing the Subdivider from Subdivider's obligations under this
Agreement and Subdivider's obligations hereunder shall continue notwithstanding any assignment
approved pursuant to this Paragraph unless and until the County executes and delivers to the Subdivider a
written release. The County agrees to release the Subdivider, if the Subdivider's assignee expressly
assumes the Subdivider's obligations under this Agreement and has posted the Security required by this
Agreement. The County in its sole discretion may assign some or all of its rights under this Agreement
and any such assignment shall be effective upon notice to the Subdivider.

1. Expiration. This Agreement will terminate upon the vacation of the Subdivision by the Subdivider or
the complelion of the Subdivider's obligations under this Agreement, whichever occurs first.
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J. Notice. Any notice under this Agreement must be in writing and will be effective when personally
delivered or three (3) days after deposit in the U.S. Mail, postage prepaid, certified with return receipt

requested, and addressed as follows:
Subdivider: KM Avalon, Ltd. Gehan Homes, Ltd.

1011 _N. Lamar 3815 Capital of TX Hwy, Ste 275
Austin, TX 78703 Austin, TX 78704

County: Transportation & Natura) Resources Department
P.O. Box 1748Austin, Texas 78767
Attn: Executive Manager

Copy to: Travis County Attorney's Office
P.O.Box 1748
Austin, Texas 78767

The parties may change their respective addresses for notice to any other location in the United States in
accordance with the provisions of this Paragraph.

K. Severability. If any provision of this Agreement is held by a court to be illegal, invalid, or otherwise
unenforceable, such illegality, invalidity, or unenforceability shall not affect the validity of any other

provision and the rights of the parties will be construed as if such provision was never part of this
Agreement.

L. Jurisdiction and Venue. This Agreement concermns real property located in Travis County, Texas, and
shall be governed and construed under Texas law. Venue for any action arising under this Agreement
shall be exclusively in Travis County, Texas.

M. Captions Immaterial. The captions or headings of the paragraphs of this Agreement are for
convenience only and shall not be considered in construing this Agreement.

N. Entire Agreement. This Agreement contains the entire agreement between the parties with respect to
the subject matter hereof. Any oral representations or modifications concemning this Agreement shall be
of no force or effect, except a subsequent written modification executed by both parties. NO OFFICIAL,
EMPLOYEE, OR AGENT OF THE COUNTY HAS ANY AUTHORITY, EITHER EXPRESS OR
IMPLIED, TO AMEND, MODIFY, OR OTHERWISE CHANGE THIS AGREEMENT, EXCEPT
PURSUANT TO SUCH EXPRESS AUTHORITY AS MAY BE GRANTED BY THE
COMMISSIONERS COURT.

This Agreement is executed as of the dates set forth below and is effective upon approval by the County

of the final plat for the Subdivision or upon approval of Altemative Fiscal in accordance with County
regulations.

TRAVIS COUNTY, TEXAS SUBDIVIDER:

County Judge
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Date: By: : l%; ;
Name S

Title: €§[d
Authorized Represenlanv
Date: "2 — lCi
ACKNOWLEDGEMENT
STATE OF TEXAS
COUNTY OF TRAVIS \ C(\' W

']'hiBrlstrhnt WWnowledoed before me on the day of _?’.b(MM, Z/m -S , by

. in the capacity stated herein. {

Signature of Notary

After Recording Return to: 0 % }
Executive Manager, :
Transportation and Natural Resources

P.O. Box 1748
Austin, Texas 78767

AMY T. FREDERICK
MY COMMISSION EXFIRES
Apri 19, 2014

N
N
[o¥]

266116
Rev. 03/2012



Date: By;

Nefrfe: sk Elé—M
Title: Wivisona Fresicleck
Authorized Representative
Date: |-17- [4—
ACKNOWLEDGEMENT
STATE OF TEXAS
COUNTY OF TRAVIS

This instrument was acknowledged before me on the day of, "N oniamar 7, 204, by
S uskon Faolev , in the capacity stated herein.

Signature of Notary

Afier Recording Return to: M Dol

Executive Manager,
Transportation and Natural Resources
P.O. Box 1748

, S AYSA DANIEL
Austin, Texas 78767 A My%gmmlsason Expires
& Decembat 09, 2017
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§ EXHIBIT 82.401 (E) SUBDIVISION CONSTRUCTION AGREEMENT

STATE OF TEXAS COUNTY OF TRAVIS
Gehan Homes, Ltd. and
This Agreement is made and entered into by and between KM Avalon, Ltd. _, (the

"Subdivider") and Travis County, Texas, (the "County), hereinafier collectively referred to as the
"Parties".

WHEREAS, the Subdivider owns the tract of real property described in Exhibit "A", which is attached
hereto and made a part hereof, (the "Property™); and

WHEREAS, the Subdivider desires to subdivide the Property, pursuant to the proposed final plat of
" Avalon Phase 10" (the "Subdivision"); and

WHEREAS, the County desires to set forth the Subdivider's responsibility for the construction of the
Subdivision's roads and drainage facilities (the "Improvements"); and

WHEREAS, the Subdivider desires to set forth the County's responsibility to accept the constructed
Improvements for maintenance;

NOW, THEREFORE, the Parties agree as follows:

1. Subdivider's Obligations

A. Improvements. The Subdivider shall construct the Improvements required to comply with the County's
Standards for the Construction of Streels and Drainage in Subdivisions (the "Standards"). The

Improvements will conform to the construction plans, permits, and specifications approved by the County
prior to commencement of construction.

B. Security. To secure the Subdivider's obligations, the Subdivider will provide a financial guarantee of
performance in the amount of the estimated cost of constructing the Improvements (the "Security"),
which has been determined by a professional engineer and approved by the County's Transportation and
Natural Resources Department (“TNR"). The Security must be in a form approved for use in the
Standards or otherwise approved by the County Attomey's Office.

C. Altemative Fiscal. Notwithstanding any other provisions of this Agreement, the Subdivider may
request the Commissioners Court to hold the administratively approved plat in abeyance until al} streets,
alleys, sidewalks, and drainage improvements in the Subdivision. The Subdivider must post fiscal
security to secure restoration of disturbed areas should construction not be completed. Upon satisfactory
completion, the submitted plat shall be forwarded to the Commissioners Court for approval and

recording, provided adequate fiscal security has been posted to secure the one year Construction
Performance Period described below.

D. Completion. The Improvements must be constructed no later than three (3) years after the effective
date of this Agreement. This period may be extended by the delivery to the County at least forty five (45)
days prior to the expiration of the Security of an extension of the Security in a form approved by the
County. Upon completion of the Improvements, the Subdivider will provide the County with a complete
set of construction plans for the Improvements, certified "as built" by the engineer responsible for
preparing the approved construction plans and specifications.
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E. Warranty. The Subdivider warrants the public Improvements will be free from defects for a period of
one (1) year from the date the County accepts the construction of the public Improvements (the
"Performance Period"). The Subdivider shall correct and repair any defects in materials or workmanship,
including design inadequacies and damage to or deterioration of the public Improvements, that occur
before and during this Performance Period due to any cause. As a condition of the County's acceptance of
dedication of any of the public Improvements, the Subdivider must post fiscal security in the form of
cash, a performance bond, or other approved form and in the amount of ten percent (10%) of the cost of
constructing the public Improvements, to secure the warranty established by this Agreement. It is
expressly acknowledged that the public Improvements must meet County Standards at the end of the one

year Construction Performance Period in order for the County to release the construction performance
fiscal security.

F. Increase in Security. If the County determines the cost of constructing the Improvements exceeds the
posted Security, within thirty (30) days after notice and demand, the Subdivider shall provide additional
Security in an amount equal to the additiona) estimated cost.

G. Reduction in Security. During the construction of the Improvements, the Security may be reduced in
accordance with the percentage of completion of the construction. The Executive Manager of TNR will

execute Statements of Partial Reductions in the Amount of Security, when provided with the following
documentation:

1) aprofessional engineer's certification of quantities of work
completed;

2) acontractor's invoice for work completed; and

3) aTNR inspection report, indicating the completion of the portion of
the work represented by the contractor's invoice.

After the approval and acceptance of the construction of the Improvements, the Security for the public
Improvements may be reduced by ninety percent (90%) of the cost of the approved construction and held
for the one-year Performance Period. After the approval of the construction of the private Improvements,
the Security posted for the private Improvements will be fully released. In addition, the County agrees to
release or reduce, as appropriate, the Security provided by the Subdivider, if the County accepts a
substitute Security for all or any portion of the Improvements.

H. Covenant, Restriction, and Condition. In the event that the lmprovements are not constructed to
County Standards and the required Security has expired, the Subdivider shall not sell, transfer, or convey

any of the Jots in the Subdivision unti! sufficient Security has been posted with the County for the
completion of the construction.

11. County's Obligations

A. Inspection and Approval. The County will inspect the Improvements during and at the completion of
construction. ! f the Improvements are completed in accordance with the Standards, the County will
approve the Improvements and accept the public Improvements.

B. Notice of Defect. The County will notify the Subdivider, if an inspection reveals that any portion of the
Improvements is not constructed in accordance with the Standards or is otherwise defective. However, the
County is not responsible for the construction of the Improvements, the quality of the material, or the
construction methods utilized. In addition, the County is not responsible for making continuous on-site
inspections of the construction work and the County has no privity with or responsibility for the
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construction contractor or any subcontractors. The Subdivider will have thirty (30) days from such notice

10 cure the defect. It is an event of default under this Agreement, if the defect is not cured prior to the
expiration of the time to cure.

C. Performance Period Security Release. Upon the expiration of the one-year Performance Period with no
damages or defects which the Executive Manager notifies the Subdivider must be corrected, the
Executive Manager will release the Performance Period Security.

D. Conditions to Draw on Security. The County may draw upon any Security posted under this
Agreement upon the occurrence of one or more of the following events:

a. The failure of the Subdivider to construct the Improvements to the applicable
County Standards;
b. The Subdivider's failure to renew or replace the Security at least forty-five (45)

days prior to its expiration;

c. The acquisition of the Property or a portion of the Property by the issuer of the
Security or other creditor through foreclosure or an assignment or conveyance in
lieu of foreclosure;

d. The arrangement by the Commissioners Court for the completion of one or more
of the Improvements; or

e. The determination by the Commissioners Court that the completion of one or
more of the public Improvements is in the public Interest.

E. Notice of Intent to Draw. The County shall provide ten (10) days written notice of the occurrence of
such an event to the Subdivider with a copy provided to any fiscal surety, lender, or escrow agent. The
notice will include a statement that the County intends to provide for the performance of some or all of
Subdivider's obligations hereunder for the construction of the Improvements, if the failure is not cured.
The County shal} be entitled to draw the amount it considers necessary to perform the Subdivider's
obligations under this Agreement up to the total amount allocated for the Improvements. In lieu of a

drawing based on an event described in subparagraphs (b) or (¢), above, the County may accept a
substitute Security.

F. Use of Proceeds.

1) The County must utilize the proceeds of any posted security solely for the purpose of completing
the Improvements to the County's Standards or to correct defects in or failures of the Improvements.

2) The County may in its sole discretion complete some or all of the unfinished Improvements at the
time of default, regardless of the extent to which development has taken place in the Subdivision or
whether development ever commenced, without incurring any obligation to complete any of the
unfinished Improvements. If the County uses the proceeds to complete, repair, or reconstruct the
Improvements, it will do so as a public trustee of the development process in order to protect
purchasers and taxpayers from the adverse consequences of a subdivider default or to protect the
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public interest by completing the Improvements.

3) The County is not a private subdivision developer and its draft on the Security and utilization of
the proceeds to complete, repair, or reconstruct the Improvements is not an acceptance of the
dedication of the Improvements. The acceptance of the Improvements is specifically contingent upon
the delivery to the County of Improvements, which have been constructed to County Standards or the
express order of acceptance by the County's Commissioners Court.

4) The Subdivider has no claim or rights under this Agreement to funds drawn under the Security or
any accrued interest eamed on the funds to the extent the same are used by the County hereunder.

5) All funds obtained by the County pursuant to one or more draws under the Security shall be
maintained by the County in an interest bearing account or accounts until such funds, together with
accrued interest thereon (the "Escrowed Funds™), are disbursed by the County.

6) The County shall disperse all or portions of the Escrowed Funds as Improvements are completed
by the County, or in accordance with the terms of a written construction contract between the County
and a third party for the construction of the Improvements.

7) Escrowed Funds not used or held by the County for the purpose of completing an Improvement or
correcting defects in or failures of an Improvement, together with any interest accrued thereon, shall
be paid by the County to the Issuer of the Security or, if the Security was originally in the form of
cash, to the Subdivider, no later than sixty (60) days following the County's acceptance of the

Improvement or its decision not to complete the Improvements using Escrowed Funds, whichever
date is earlier.

G. Releases. The Executive Manager will, subject to the performance of the Subdivider of its obligations
under this agreement and the Travis County Standards for Construction of Streets & Drainage in

Subdivisions, execute such releases of this Agreement as are necessary and reasonable upon the request of
the Subdivider or a purchaser of a portion of the Property.

111. MISCELLANEOUS

A. Covenants, Restrictions, and Conditions. These Covenants, Restrictions, and Conditions will operate

as covenants running with the land and will be binding upon the Subdivider and the Subdivider's legal
representatives, successors and assigns.

B. Measure of Damages. The measure of damages for breach of this Agreement by the Subdivider is the

actual cost of completing the Improvements in conformance with the County's Standards, including
without limitation ils associated administrative expenses.

C. Remedies. The remedies available to the County and the Subdivider under this Agreement and the laws
of Texas are cumulative in nature.

D. Third Party Rights. No non-party shall have any right of action under this Agreement, nor shall any
such non-party, including without limitation a trustee in bankruptcy, have any interest in or claim to funds
drawn on the posted Security and held in escrow by the County in accordance with this Agreement.

E. Indemnification. The Subdivider shall indemnify and hold the County harmless from and against all
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claims, demands, costs, and liability of every kind and nature, including reasonable attorney's fees, for the
defense of such claims and demands, arising from any breach on the part of Subdivider of any provision
in this Agreement, or from any act or negligence of Subdivider or Subdivider's agents, contractors,
employees, tenants, or licensees in the construction of the Improvements. The Subdivider further agrees
to aid and defend the County, if the County is named as a defendant in an action arising from any breach
on the part of Subdivider of any provision in this Agreement or from any act or negligence of Subdivider

or Subdivider's agents, contractors, employees, tenants, or licensees in the construction of the
Improvements.

F. No Waiver. The waiver of any provision of this Agreement will not constitute a waiver of any other
provision, nor will it constitute a continuing waiver unless expressly provided for by a written amendment

to this Agreement. The County’s failure to enforce any provision will not constitute a waiver or estoppel
of the right to do so.

G. Attorney's Fees. The prevailing party in any litigation hereunder is entitled to recover its costs,

including reasonable attorney's fees, court costs, and expert witness fees, from the other party. If the court
awards relief to both parties, each will bear its own costs.

H. Successors and Assigns. This Agreement is binding on the Subdivider and the heirs, successors, and
assigns of the Subdivider and on any person acquiring an ownership interest in the Property through the
Subdivider. The Subdivider's obligations under this Agreement may not be assigned without the written
approval of the County; provided the County's approval shall not be unreasonably withheld if the
Subdivider's assignee expressly assumes all obligations of the Subdivider under this Agreement. An
assignment shall not be construed as releasing the Subdivider from Subdivider's obligations under this
Agreement and Subdivider's obligations hereunder shall continue notwithstanding any assignment
approved pursuant to this Paragraph unless and until the County executes and delivers to the Subdivider a
written release. The County agrees to release the Subdivider, if the Subdivider's assignee expressly
assumes the Subdivider's obligations under this Agreement and has posted the Security required by this
Agreement. The County in its sole discretion may assign some or all of its rights under this Agreement
and any such assignment shall be effective upon notice to the Subdivider.

1. Expiration. This Agreement wil! terminate upon the vacation of the Subdivision by the Subdivider or
the completion of the Subdivider's obligations under this Agreement, whichever occurs first.
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J. Notice. Any notice under this Agreement must be in writing and will be effective when personally

delivered or three (3) days afier deposit in the U.S. Mail, postage prepaid, certified with return receipt
requested, and addressed as follows:

Subdivider: KM Avalon, Ltd. Gehan Homes, Ltd. -
10171 N. Lamar 3815 Capital of TX Hwy, Ste 275
Austin, TX 78703 Austin, TX 78704

County: Transportation & Natural Resources Department

P.O. Box 1748Austin, Texas 78767
Attn: Executive Manager

Copy to: Travis County Attorney's Office
P.O. Box 1748
Austin, Texas 78767

The parties may change their respective addresses for notice to any other location in the United States in
accordance with the provisions of this Paragraph.

K. Severability. If any provision of this Agreement is held by a court to be illegal, invalid, or otherwise
unenforceable, such illegality, invalidity, or unenforceability shall not affect the validity of any other

provision and the rights of the parties will be construed as if such provision was never part of this
Agreement.

L.. Jurisdiction and Venue. This Agreement concerns real property located in Travis County, Texas, and
shall be governed and construed under Texas law. Venue for any action arising under this Agreement
shall be exclusively in Travis County, Texas.

M. Captions Immaterial. The captions or headings of the paragraphs of this Agreement are for
convenience only and shall not be considered in construing this Agreement.

N. Entire Agreement. This Agreement contains the entire agreement between the parties with respect to
the subject matter hereof. Any oral representations or modifications concerning this Agreement shall be
of no force or effect, except a subsequent written modification executed by both parties. NO OFFICIAL,
EMPLOYEE, OR AGENT OF THE COUNTY HAS ANY AUTHORITY, EITHER EXPRESS OR
IMPLIED, TO AMEND, MODIFY, OR OTHERWISE CHANGE THIS AGREEMENT, EXCEPT
PURSUANT TO SUCH EXPRESS AUTHORITY AS MAY BE GRANTED BY THE
COMMISSIONERS COURT.

This Agreement is executed as of the dates set forth below and is effective upon approval by the County

of the final plat for the Subdivision or upon approval of Altemative Fiscal in accordance with County
regulations.

TRAVIS COUNTY, TEXAS SUBDIVIDER:

County Judge
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ACKNOWLEDGEMENT
STATE OF TEXAS
COUNTY OF TRAVIS \‘-TYM
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, in the capacity stated herein.

Signature of Notary

After Recording Return to: 0 % Z
Executive Manager,
Transportation and Natural Resources

P.O. Box 1748
Austin, Texas 78767

AMY T. FREDERICK
Y COMMISSION EXPIRES
April 18, 2014
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Date: B i
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Authorized Representative
Date: |- |7- |4
ACKNOWLEDGEMENT
STATE OF TEXAS
COUNTY OF TRAVIS

This instrument was acknowledged before me on the day of, "N ovanaalZ, 294, by

Twushn E,g e v , in the capacity stated herein.

Signature of Notary

Afier Recording Retumn to: HC&MJ‘P"\ M

Executive Manager,
Transportation and Natural Resources
P.O. Box 1748

; S MARYSA DANIEL
Austin, Texas 78767 SIS\ My Commission Expires
December 09, 2017
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{ DAMA DEBEAUVOR, CLIAK OF THE COUNTY COURT, OF TRAWS COMNTY,
TTXAS, DO HEREBY CEATFY THAT ON THE ___ DAY OF
20, A 0. MM COUMSSOMRS COURT OF TRAVS COUNTY, TTXAS

PASSED AN ORDER AUTHORIZING THE NUNG FOR RETORD OF TS PLAT AND
THAT SAD OROER WAS DILY ENTIRED M THE MINUTES OF N SARD COLRT.

MINESS MY MAND AND SEAL OF IHE OFTICE OF N COumTY OLEWR, OF
SADCOUNTY, € . DAY OF . . _ 20____ A0

DANA DEBLAUVOIR. COUNTY CLERK
TRAAS COUNTY. TEXaS

oEryTY

| DANA DEBCAUVOR, CLERR OF IRAMS COUNTY, TLAAS, DO HEREEY
CIRIFY AT D FORECONG INSTRUMINT OF WRINNG AND 1TS
CIRTACATE OF AUTHENTICATION, WAS FRID FOR RECORD v MY OFFICE OV

TE_____DAYOr 20 AOD. Al _ 0TOCx
— M AND DULY RICOROED OM THE __. DAY OF

0. AD. AT __ O'QOOX __ W, OF SAD COUNTY AN STATE N
DOCLRENT OF DK OFPG PLBLLC

WTNESS WY HANQ AKD SEAL OF OFFXCE OF THC COUNTY CUERK, D ___
DAY OF 20__.4an

DANA DEBEAYVDR, COUNTY CLERX
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§ EXHIBIT 82.401 (C)

CASH SECURITY AGREEMENT

TO: Travis County, Texas
DEVELOPER: Gehan Homes, LTD
ESCROW AGENT: Travis County Treasurer

AMOUNT OF SECURITY: $119,678.84

SUBDIVISION: Avalon Phase 10
DATE OF POSTING: JANUARY 13 2014
EXPIRATION DATE: Three Years, or more, from Date of Posting

The ESCROW AGENT shall duly honor all drafts drawn and presented in accordance with
this CASH SECURITY AGREEMENT (this “Agreement”). Travis County (the “County”)
may draw on the account of the DEVELOPER up to the aggregate AMOUNT OF SECURITY
upon presentation of a draft signed by the County Judge that the following condition exists:

The County considers such a drawing on this Security necessary to complete all or part
of the SUBDIVISION Improvements to current Travis County Standards for the
Construction of Roads and Drainage in Subdivisions (the “Standards). No further
substantiation of the necessity of the draw is required by this Agreement.

This Agreement is conditioned on the performance of the duties of the DEVELOPER prior to
the EXPIRATION DATE to provide for the construction and completion of the street and
drainage Improvements in the SUBDIVISION to current Travis County Standards for the
construction of Roads and Drainage in Subdivisions (“the “Standards”), so that the
Improvements are performing to the Standards upon the approval of the construction of the
Improvements and the acceptance of the public Improvements by the Commissioners Court
and at the end of the public Iprovement construction Ferfonnance Period, which commences
upon the acceptance.

Partial drafts and reductions in the amount of Security are permitted. Upon the acceptance of
the Improvements, the Security will be reduced to ten percent of the cost of the public
Improvements. Drafts will be honored within five calendar days of presentment. In lieu of
drawing on the Security, the County, in its discretion, may accept a substitute Security in the
then current amount of the estimated cost of constructing the Improvements. This Agreement
may be revoked only by the written consent of the DEVELOPER and the COUNTY.

Cash Security Agreement -1-
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Cash Security Agreement
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DEVELOPER ADDRESS OF DEVELOPER
By/:ﬁ/ 3815 S. Capital of Texas Hwy.
Name: Justin Eicher Suite 275

Title:  Austin Division President Austin, TX 78704

Date: [/ / /3 ZD/‘&’ Phone:; 512-330-9366

APPROVED BY THE TRAVIS COUNTY COMMISSIONERS COURT:
Date

COUNTY JUDGE, TRAVIS COUNTY, TEXAS

N
'
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