Item 16

3 Travis County Commissioners Court Agenda Request

Meeting Date: February 12, 2013
Prepared By: Steve Manilla Phone #: 854-9383
Division Director/Manager:

Department Head/Title: Steven M. Manilla, \E., County Executive-TNR
Sponsoring Court Member: Commissioner Davis, Precinct One

AGENDA LANGUAGE:

Consider and take appropriate action on the following requests in Precinct One:
A) Termination of a Participation Agreement between Travis County and private
developers ; and

B) Termination of the Interlocal Cooperation Agreement with the City of Austin for
improvements to Braker Lane.

BACKGROUND/SUMMARY OF REQUEST:

The Participation Agreement recognized that the Project is divided into five phases
to be constructed by different parties. The property over which Phase 1 of Braker
Lane must pass is owned by a family salvage business, not developers. Phase 1 is
to be constructed by TxDOT at their cost with the county paying for the right-of-way
(ROW). Phase 1 is scheduled to receive state construction funding in September
2013. Phases 2 through 4 were to be constructed by Austin-Boise Ventures, LP, a
Texas limited partnership and Wild Horse Investments, Ltd., a Texas limited
partnership. A third Developer, J&T Development Group, was to become a partner
but that did not come to fruition. The owner of Phase 5 property is a Developer as
well, but it has expressed no interest in cost sharing construction costs since first
approached in 2006. As such, the Phase 5 Developer was not a signatory to the
Participation Agreement and it was assumed that Phase 5 would be completed as
the property develops, possibly through funding agreements with the city and county.

On July 12, 2005 the Court adopted principles and basic requirements for the
construction of public/private partnership projects that were being considered for the
2005 bond referendum. Braker Lane is one of six public-private partnership projects
that were approved by the Court. The remaining five include Pecan Street, Decker
Lake Road, Slaughter Lane, Parmer Lane, and Braker Lane 2. Pecan Street has
been completed; Decker Lake Road and Slaughter Lane are under contract for
construction; Parmer Lane is partially completed and the remainder is under design;
and, Braker Lane 2 received bids for a construction contract in mid-December 2012.
With the exception of Pecan Street, all projects were delayed for financial reasons.
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The Guidelines were revised in December 2012 to allow more options for
Developers that are still struggling to obtain financing for these voter-approved
projects. Nevertheless, in the Braker Lane case the new owners of the property are
unwilling to take on the responsibility of a private sector party to a County Public
Private Partnership agreement.

Summary of Request:

The Braker Lane improvement project was initiated when the county included it as a
Tier 1 public-private partnership project in the 2005 Bond referendum. The basic
terms of the Participation Agreement are that the Developer donates all ROW within
its control and shares the engineering and construction costs. Prior to the bond
referendum the City of Austin indicated willingness to pay 1/3 of the construction
costs. Legal staff of the city and county developed an Interlocal Agreement that was
approved by both governing bodies in 2007. The Developer partners consisted of
Austin-Boise Ventures, LP, a Texas limited partnership, and Wild Horse
Investments, Ltd., a Texas limited partnership.

The private parties failed to complete the project because they were unable to obtain
financing when the economic downturn occurred during the mid-2000’s timeframe.
None of the original private party signatories controls the property today. The
property is now under the control of Allied Waste Services (a subsidiary of BFI) and
Titan Capital Investments. County funds allocated to this project were issued in 2007
and 2008. No county or city funds were expended on the project other than the
county’s cost of acquiring the ROW for Phase 1 of the 5-phase project. Phase 1
involves the realignment of SH 3177 (Decker Lane) and it is to be completed by
TxDOT.

City funds were to come from savings on their 2000 Bond Program. The city and
county do not have enough available funds to pay all costs that the original
Developers were to pay plus acquire ROW that was originally expected to be
donated.

The city has advised TNR that it has already redirected its funds to shovel ready
projects. Furthermore, in December 2012 the City of Austin annexed a portion of the
property within which Braker Lane is to be built. City consent will now be needed to
complete the project in the future. The city has prepared a “Termination of Interlocal
Cooperation Agreement” for county signature (attached). The Termination
agreement has been reviewed by the County Attorney’s Office.

The current property owners are not willing to take on the role of the developer
parties in a new Participation Agreement.



This is an Arterial Roadway in the 2035 CAMPO Plan. It is an important project
because the surrounding area is expected to grow quickly as the economy improves.
The effects of a continued delay will be somewhat mitigated by the completion of
other transportation improvements in this vicinity.

STAFF RECOMMENDATIONS:

ISSUES AND OPPORTUNITIES:

This project consisted of extending Braker Lane approximately 9000’ in five phases
from US 290 at Harris Branch Parkway south to SH 130 at the Blue Bluff Road
(future Parmer Lane) interchange. It will pass through the Wildhorse Ranch Planned
Unit Development, which is in the City of Austin Desired Development Zone. A
portion of the property was annexed in December 2012 (see attached map).
Annexation by the city means that the county will need the city’s consent to build that
portion of the roadway that is now within their corporate limits.

Braker Lane is in the 2035 CAMPO plan where it is planned to be a 4-lane arterial
roadway. With the termination of these agreements, and reallocation of funds,
completion of the road will now likely occur as the properties are developed, and
possibly through future agreements with the city, the landowners, and the county.

TNR asked TxDOT to provide an interchange for Braker Lane and Harris Branch
Parkway at US 290 when their US 290 E toll road project is constructed. TxDOT
agreed to this request and stipulated that it would pay for designing and constructing
the realignment of approximately 4000’ of Decker Lane. In exchange the county
agreed to acquire the ROW needed for the realignment through a July 2008
Advanced Funding Agreement with TxDOT. The county acquired the ROW and the
realignment essentially became Phase 1 of the Braker Lane project. This
realignment will provide a more efficient roadway to serve the area, including the
County Exposition Center. Additionally, TxDOT asks that the county assume
responsibility for the 4000’ long section of existing Decker Lane that would no longer
be a part of FM 3177. This section of existing state highway is in very good condition
and will not create an extraordinary burden on Travis County road maintenance
programs. In exchange the county will have an interchange at Harris Branch
Parkway/Braker Lane which will provide a safer, more direct, and still fully state-
maintained route from US 290 to the County Exposition Center.

FISCAL IMPACT AND SOURCE OF FUNDING:

The 2005 Bond program and this agreement with the developer and an interlocal
agreement with the City of Austin were to provide engineering, ROW, and
construction funds for the project. The total county allocation to the project is




$4,930,000 of which approximately $3,730,000 remains. The bonds for the project
were issued in 2007 and 2008 and were partially used for Phase 1 ROW acquisition.

Bond language states that unused funds from this project will first be spent to
complete all other 2005 Proposition 1 bond funded projects. After all 2005 Prop 1
projects are completed the Court may allocate the remaining funds to any county
road, road drainage, or road bridge project.

City staff advised TNR that they have reallocated their funds that were to be used for
this project. They had earmarked their share of construction funds for the project in
2007 and, with no progress being made, they are compelled to use their funds for
other pressing needs.

EXHIBITS/ATTACHMENTS:

Braker Lane Participation Agreement

COA Interlocal Agreement

City of Austin Dec 2012 Annexation Map
COA Termination of Braker Lane Agreement

REQUIRED AUTHORIZATIONS:

Cynthia McDonald Financial Manager TNR 854-4239
Steve Manilla County Executive TNR 854-9429
Tom Nuckols County Attorney County Attorney's
Office

CC:
Jessica Rio PBO
Nicki Riley Auditor's Office
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TERMINATION OF BRAKER LANE EXTENSION
INTERLOCAL COOPERATION AGREEMENT
CITY OF AUSTIN AND TRAVIS COUNTY

State of Texas
County of Travis

This Termination of Interlocal Cooperation Agreement is made and entered into by and
between the City of Austin, Texas (the “City”’) and Travis County, Texas (the “County”),
hereinafter collectively referred to as the “Parties”, upon the premises and for the
consideration stated herein.

WHEREAS, the Parties entered into that certain Braker Lane Extension Interlocal
Cooperation Agreement dated , 2007, (the "Interlocal") for the construction of
and cost participation in the extension of a new section of Braker Lane as a four lane
arterial (the “Project”); and

WHEREAS, the County entered into that certain Braker Lane Participation Agreement
with Austin Boise Ventures, LP, Wildhorse Investments, Ltd., and J&T Development
Group ("Developers”) in connection with the construction of and cost participation in the
“Project; and

WHEREAS, the Developers have been unable to perform their obligations under the
Participation Agreements; and

WHEREAS, premises considered, the City desires to participate in the cost of the
development and construction of the Project; and

WHEREAS, the Parties intend to conform to this Agreement in all respects with the
Interlocal Cooperation Act, Texas Government Code Section 791.001, et seq.;

NOW, THEREFORE, the Parties agree as follows:
1. Termination. Premises considered, the Parties hereby terminate the Interlocal
Agreement and the Parties are released form any and all obligations under the

Agreement.

2. Effective Date. This termination takes effect upon the last date of due execution of
the Agreement by the County and the City.

Page 1



CITY OF AUSTIN, TEXAS

By:

Name:

Title:

Authorized Representative
Date:

Approved as to Form:

Assistant City Attorney

TRAVIS COUNTY, TEXAS

By:

Samuel T. Biscoe, County Judge

Date:

Page
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FULL PURPOSE ANNEXATION NOTICE

Please inform the appropriate members of your organization that on November 8, 2012,
the Austin City Council approved the following full purpose annexation:

Case No. Name Ordinance No. Effective Date
C7a-2012-0010 Wells Fargo Tract 20121108-033 December 17, 2012

If you have questions regarding this release, you may contact
Virginia Collier at (512) 974-2022 or Jackie Chuter at (512) 974-2613.
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BRAKER LANE
PARTICIPATION AGREEMENT

Thia agreement (“Agreement’) Is enlored intfo belweon Travis County, Texas
{the “County"), Austin-Boise Ventures, LP, a Texas limHad partnership ("ABV™), Wild
Horse Invastments, Lid., a Texas limited purtnership (“WHI"), and subject ta Sectlon
14(k), J & T Development Group, 8 Toxas limiiud partnership (*J & T™). (ABV, J & T,
and WHI are sometimes herain collectively the "Developer®). Tha County and
Developer are sometimes herainaiter indiddually referred tu s a “Party” and
collartively raferred (o aa the "Partles.” Ench of the Partlos confima that it hus the
authorily and abllily to onter into this Agreement, and to perform its obligations under
this Agreemant, without tho further approve! or consent of any other person or entity.

Recilals
WHEREAS. ABV owns land in tho unincorporuted area nea! tha Wild Horse

Ranch Planned Unit Developmant (the “PUD *) that will bo developad for residentlal,
commerclal, or other uses, as those tracts are genersily described or depicted on

Exhjhit A (“"ABV Tracts”);

WHFREAS, WH| owns land in the unincorporated area within and near the PUD
that will be daveloped for realdential, commercial, or other uses, as those tracts nre

genenally describad or depicted on Exhibit A (“WHI Tracte™). The ABV Tracts and the
W14l Tracls are sometimes hereinafter collectively referred 1o as “Developer 's Land™;

WHEREAB, Developer's Land is adjacent io a portion of the proposed extenglan
of Braker Lane, which In thie area is spociled in the Capital Area Metropolitan Planning

Organization (“CAMPO") 2030 Plan to ba a 4-lana divided arterial (CAMPO ID# 734-
14);

WHERFAS, as a conditon of County ampproval of development in the
unincorporated area, WHI and ABV are generally obligated under Chapter 30,
Austin/Travis County Subdivision Regulations to mitigate the traffic Impacts of tha

development by contributing proportionally to the construction of the roadway
improvements in the CAMPO 2030 Plan;

WHEREAS, lhe Braker Lane extension will become a County road, and tha

County desiros Wat It bo constructad with oopacity to handle not only WHI's and ABV's
present development but future traffic loads as well;

WHEREAS, WHi and ABV are willing to construct their raspective phases of the
Braker Lane axtension with the edditional roadway capacity (“the Profect”), subject ta
all of the terme and conditions of this Agreament, If thay are relmbursad for it;

WHEREAS, Section 232.105 of the Texas Local Governmant Cods provides that
a commissionars court may conwact with a developer of land In the unincorporated aren
to construct public Improvements, end this Agreement (s being entered Into pursuani to,

152389-2 1
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and Is In compliance with, Saction 232.105 since the County's costs are attributable to

the oversizing of the road and to jeas than thirly parcent of any componaont of the
Project that doas not constittta such oversizing ; and

WHEREAS, the Developsr is meeting s obligations under the County’s 2005
bond order to pay for at least fifty percont (50%) of a four lana dividad arterial road;

WHEREAS, the County shall participate with WH! in the costs of Phasos Two
and Four, as defined herein, und shall participate with ABV in the costs of Phase Three,
us defined herein, and to the extent possible, the construction of and payment for
Phasas Two and Four and Phase Threw wiil be handled as two aeparate arrangements
notwithstanding that both are addrassed In this Agresmont;

NOW. THEREFORE, in conslderation of the mutual promises, covenants,
obligations and benefits set forth In this Agrcemont, he Partles sgroe as follows:

Seclion 1. The Projoct.

(a)1he Project shalt Includo and be designed and conatructed with the following
featuras (“Project Design Features™) as shown on Exhibit A:

()} New faur (4) lane divided road from US Highway 200 at Harrla Branch
Parkway to Slate Highway 130 at Parmar | ane with:

(A)  right of way width depending on dasign requirementu, but no less

{han one hundred fourieen (114) feel. plus slops and drainage
easements,;

{B) road consisting of two (2) asphall pavement asctions thity two (32)
foet wide, sach pavemaent mcluding:

(1) two (2) twelve (12) feat wide triavsl lanes;

{2) onse and a half (1.5) fes! wide Porlland cement concrete curb
and gutter along both edgeu of each saction;

(3) a five {5) fest wido bicycle lane alongy the outside edge of oach
soction; and

(C)‘ number and locatlons of median breaks to he propossd by the

Developer and dstermined by the County according to applicable
public aafety standards.

()  Pavement struclure with & design iifa of twenty (20) years basod uvn
gootechnical enginaering produced by the Project Enginesrs.

(i)  Dosigh speed of forty five (45) milus per hour.

152388 2 2
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(iv)

v

)

(vii)

(uili)

(&)

(x)

(xI)

(xii)
(xii)

(xiv)

Any bridges am lo ba deslgned according to minimum applicable Texays
Department of Transportation (TxOOT) standards.

I'wenty (20) faat wide grass medions.

Outaide the PUD, six (6) fast wide sidewnlks on both sides of the road
certified to meet all applicable accessiblity standards. inside the PUD, s
abx (6) foet wide sldewalk on tho west side of tha road and an okght (8) feet
wide sidewalk or stabllized decomposed granite path on the east side of
the road, all certified 10 meat all applicable accasslbllty stundards

Mitigation for environmental impacts as, and {0 the axtant, required by

applicable law based on the eavironmental, archeological and endangered
spacles studier by the Project Englneers.

Erosion/sedimantation/water quality controls, revegetation, stormwater
managsment durlng construction, and pemnanent stormwater

management and water qualty controls ss required by Chapter 30,
Austin/Travis County Subdivision Regulations.

Guardralis and traffic control devices and markings, both during
construction and permanernt, as rcquired by TXDOT's Manual of Uniform
Tratfic Control Davices snd sqund engineering prinCipies and practices.

All necessary relocations or adjustmants of utliitiea or other infrastruciure,
subject to paymaent or reimbursement by any person legally obligated to
bear the cost of such costs relocalions or adjusiments.

Compllance with any applicable County policles. procedures, and
requirements for acceptance of the Project for maintsnance.

Realignment of existing Dacker Lane at Its intarsaction with the Project.

Graded 1o accammodate Capital Matropolitun Transportation Authority
(“CMTA") requirements for sither 8 grade-separated or at-grade crossing

ot the intersection of the Project and the CMTA (Austin and Southwestem
Rallroad) rall [ine ("'Ruil Crossing™).

Confrollad Intorsection with signage and condult installed for a future
iraffic signal at the Intersaction of the Project and bolh exisling Decker

l 2ne and, unless'a grade-separated crossing lo constructed, at the Rall
Crassing .

(b) The Pruject will ba consbructed In the following phases at gonerally deplcted on
Exhibit A,

152389-2
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(iii)

(v)

(v)

(V1)

{vil)

(viit)

152389-2
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()  Phase One: From future Decker L.ane east tn existing Deckor Lane
(“Phass One").

o Phase Two: Fiom the eastarn terminus of Phase One lo the

common boundary betweer the WHI Tract and the ABV Tract (“Phase
Twao").

Phase Thres: From the easlem tetminua of Phase Two to a point ten feet

(10') west of the Rall Crossing ("Phase Three A“), and froin the eastern
terminus of Phase Three A in the centertine of the Rall Crossing (“Phase
Throe B").

Phase Four: From the common houndary batwean the WHI Tract and the
Quarterman Tract west {0 a polnt ten feet (10°) east of the Rail Crossing
(“Phase Four A”), and from the westem terminus of Phase Four A to the
centerline of the Rall Crossing (“Phaxe Four B").

Phase Five, From the eastom terminue of Phase Four to State Highway
130/Parmar | .ane.

Each of the Phases shell be designed so that each Phase and eny sub-
Phase thereof can be constructed separatsly, provided that 8 Developer
shall not construct a Phase or sub-Phase uniess a connaction ls provided
to a publicly maintained roadway elther directly or Indlrectly via another
Phase. if both two of mare of the Phases are able to be funded by the
Devslopers aontemporeneously, then such Phaeaes will be devoloped at
the same Ume as a single project end constucled under 8 single
construction contract. If only one of the Davelopers s able 1o tund ils
shara, then such funding Developsrs Phase will be constructed at that
fimo and the ather Developers Phase(s) wil be constructed under a
diferent construction contract at such fime as the other Developser funds it.

The provision of this Section 1(b)(vi) shall control over any contrary
pravision in this Agreement.

To the extent possiblo, and axcepl s otherwise expressly provided, this
Agresment shall ba construed st that It can be read separately for ench
Phase and sub-Phase.

As long as any such realignment does not matarially increase costs and
pravides for the Project to cannect with U.S. Highway 200 at Harris
Branch Parkway at ils northern tarminus and with State Highway 130 at
Parmar Lane at s southem terminus as described in Section 1(a)(l). the
Developere (logether or individually) may propose minimal alternative
alignmants for tha Project to avold enginearing or right-of-way probiems.

]
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(c) If the permanent stormwater rnanagement controls described in Section 1(a)(vill)
will be uged to managn any etormwaler from the Developer’s Land In addifion to
the stormwater from the Project, the Daveloper whous land is draining fo the
slormwator contrals shall malntain the permanont stormwster managemsnt
controls described In Section 1{a)(vill} pursusut to the agreement atached as
Exhibit B which shall be oxecuted and recorded In the Travis County real
property racords hefare construction of the Project begins.

(d) Subjcct to the terms of this Agresmant, WHI shall have the rights and obligations
of the Deveioper with respect to Phases Two and Four and ABV shall have the

riyhts and obligations of the Developer with respect to Phase Thres, and for their
rospoctive Phasas Wi4| and ABV shall each:

()  cause the Project Engineer, as defined below, to provide and deliver
the Developer and the County all necessary Enginesring Services and
Dellvarabjes, as defined bolow, that ars necessary ta dusign the
Project as raquired by this Agreement; and

(1)  causo the Construction Contraclor, as defined below, 10 construct the
Project a6 requlred by this Agreement.

(a) In consideration of Developars peslormance undor Subsection (d), tho County
will relmburse the Developer as follows.

(1) The County will ruimburse the Developer fiity percent (50%) ot aclutl

costs incurred for all necessary Engineering Services and Dellverablos
for design of the Projact.

(i) Tho County will reimburse the Daveloper thitty three and cne third
porcent (33 1/3%) of acwal custs Incurred under the Construction

Conlract and for inspections, testing, and all other approved
construction costs for the Project.

(i)  For Project Manager Seorvices, as definad below, the Developer shall
pay the Project Manager no more than four percent (4%) of the
Developer's asctual costa incumred under the Construction Contract
("Project Manwgement Fee’) and the County will relmburse the
Developsr fifty percent (50%) of the Project Management Fee.

(t) Fxcapt a8 expressly provided otherwise In this Agreemant, each Parly shall bear
nne hundred per cent (100%:;) of the costs of performing its obligations under this
Agreoment, including overhead, conlract procurement or review, raviewing

Enginoaring Servicos and Deliverables, and any other costs incurred by a Pa
under this Agresment.

{g) If CM1A dosa not approve Final Plans and Specifications for the Rall Crossing

with a conwtruction cost less than Eight Hundred Thousand Dollars ($800,000) by

July 31, 2008, the Counly may terminate this Agreement. If the County
152389-2 : 5
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terminates this Agreement because such @ Rail Crossing is not approved and a
Developer chooses to construct a portion of Braker Lane in the lacation of one of
tha Phases without cos! pariiclpation by the County or City, such portion of
Braker Lana may, at such Devaloper's option and subject lo fulure regulatory

requirements, inltially be constructod as a twa (2) lane rather than & four (4) lane
divided arterial.

(h) Tho Partias anticipale that the County mey exsctile an intetlocal agresment with

the City of Austin ("City”) under which, in addition to the County's relmbursemont
under Section 1(e)(ii), the Clty would provide funds to relmbursa the Developer
an addtional thirty three and one third percent (33 1/3%) of tha Developer's
sctual costs incurred under the Constuction Contract and for inspections,
testing, and all other spproved consltructlon costs for the Project {‘(njerlocal
A ent’). If the Counly end the City hava nol executed such an intarocal
Agresment by Dacember 31, 2007, this Agreemant shall automatically terminate
unless prior themlo the Developers send the County wriften notice that
Developers elect 10 proceed with davelopmen! of the Project without the
anticipated reimbursement by the City and bear all costs of the Construction

Contract, inspactions, testing, and other costs that are nnt reimbursed by the
County under Section 1(a)(Il).

if the County and the CHy execute the Interiocal Agreement, unless otharwise
providod tharein the Project shall comply with and be designed and constructed
according lo the Ciy's requirements for dasign standards, penmii raviews, review
tme pericdys, and pennliling foe raquirements, and the Developer acknowledges
thal County approval of Engineering Services and Defiverabies may be delayed I
necessary due to pending Clty reviews.

() The County's obligation to pay any sum to the Developers under this Agreement

is contingant on both CMTA's prior approval of Final Plans and Spacifications for
the Rall Crossing described in Subsection (g) and ofther the County’s and City's
prior oxecution of the Intedvcal Agreement or the Developors prior written
election under Subsection (h) fo proceed with development of the Project without
the antcipated relmburasment by ths Clty and baar all cusls of the Construction

Contract, inspection, testing. and other costs that are not relmbursed by the
County under Sectlon 1(e)!1).

Section 2.  Projoct Manpgemeant.

{a) Tho Devejuper shall be responsibie for managing development of the Projact.

The Developer may contract with the Project Engincer or another parson to serve
as Developers agent for providing projact management services ("Project
Manager”). The Devaloper shall submlit copies of any proposed contract wilh the
Projoct Menuger lo the County for approval. The County ehail have ten {10)
business days after such submission within which to make any comments fo the
form of the contract, and ¥ no such comments are recelvod by Developer within
sald ten (10) day pericd, the County shall be deemed to have approved the form

152389-2 ) é
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of contracl. The Daveloper shall obtaln from the Projoct Manager and provide to
tha County a collateral assignment of the Devslopar's rights under the contract
with the Project Manager in the form attached ss Exhibit C, which authonizes the
County lo ulilize the services of the Project Manager to complete the Project
the Duvsluper falls o do so as providad in this Agreement.

The Pruject Manager will ensure timely and satisfactory completion of the
Project, induding performing construction udminisirtion aervices listed In
Exhlblt D; assuring the project scope s accurately definad and adhered fo,
idontifylng and planning for all obsiaclas fo the completion of tho project;
planning and conducling design and preconstruction conferences; monitoring
und reporting on the design and construction schedules and budgets: monitoring
and reporting on the design and construction qualily;, providing the Counly with
prior notice of major tems of work during construction, othsmwise coordinating
arnong the Partias and other patsons and entities Involved in the Project on an
ongolng basis; and, generally ensuring that the Projoct is satisfactarily comploted
on time and within budgal (collectively. “Project Manager Services®). The
Project Manager shail provide all fllos for the Project to the County within thirly
(30) days after compistion of the construction of the Project, including all
addenda and chanpe orders, record drawings, pay requests, and payment
racords. The County may require the Daveioper to repiace the Projsct Manager If
it doas not satisfactorly perform ite responsibliies ralatod to the Pmject.

Section3. Prje ineer as.

(8)

(b

The Developer will contract with Jonos & Carler, Inc. and/or another engineering
firm acceptable 1o the County lo assist and serve as Developer's agent In
performing all nacessary englnesring, including design, surveying, geotechnical,
and traffic analysis esrvices, utiitty relocation coardination, end other engineering

services for the respective Phases of the Projsct (the "Projact Engineer”), a8
required by this section and Exhibits E and F. The Developor shall submit
copies of the proposed contract with the Project Englneers to the County for
apptoval. The County shall have ten (10) business days aftar auch submission
within which to make any comments to the form of the contract, and If no such
comments are received by Develaper within said ten (10) day poriod, the County
shall be deemoad o have approved lho form of contract. In thalr contract, the
Projoct Enginear must acknowiodge that the Project Is a public works project on
public property. Developer shall in a timely manner pay ali amounts due to the
Project Enginaar for the engineering services rondered In association with thls
Agreemant, The County may requira the Devsloper fo replace Projoct Enginaor i
Projoct Fnginear doss not satistactorily perform any and all responsibiities
relatad to the Projoct. The dasign of the Project will be subjact to approval by the
County. and ell other governmental agencies with Jurlsdiction.

Thae Duveloper will ulso oblaln from the Project Enginear and provde to the
County a collaters! assignment of the Developers rights undor the contract with
tho Pruject Englnesr in the form altached as Exhlblt C. which authorizes the
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County to utlize the services of the Project Enginesr to complets the Projact if
the Davalopers Yall to do so as pravided In this Agreement.

{c) Tha Developer shall cause the Project Fngineer fo produce and provide to
Developsrs and tho County all enginpering services and delivarables to the

oxtonl neccesary to complets the Project with the required Project Dmsign
Features, including:

"
(0

)
(v)

v)
{vi)
(vih)
(vit)
(ix)
{x)
{x1)
()
(xtir)

(xiv)

completed speclfic work product/plan stage documents for reviow,

final bid-ready plan sets and project manual with apacifications ("Final
Plans and Spacifications”);

geotachnical report;

enginaer's opinlon of construction casls, project scheduls, and erifical path
method. upduled and submitted with sach submital;

racord drawings (as-bullts) for the final project within thirty (30) working

days after complefion of the ronstruction of the Project or the Project
Enginoers contract;

all required permits to starl and compiete Projuct;
required tracts’ achematic, and parcal drawings and right-of-way strip
map for right of way and easoment acquisitions;

survey servicas with electronic and soft copy of survey on NAD 83 or as

datermined by the County;

anvironmental report(s), and coples of ail such reports usad In the design
of the Project shall be submilted to the County;

enginesring and dreinage study report;

design calculatons;

elactronic copy ot above dellverables, whera applicable (uli drawings and
e-flles musl be in a format computible with County CADD applicetions
and text documants must be in Microsoft Wond format);

comiplete project flle within thirty (30) working daya after completion of the
conastruction of the project or tha Project Engineor’s contract; and

any other service or producing any other dellvarable necessary to
complete the Project with the required Project Deslgn Featuras, taking
into consideration the customaty requiramanty for projecis of a similar
nature as the Project or spacial requirements based on any unique

aspects of the Project (coliectively, “Engineering Servicas and
Dellverabies®),

(d) All Engineering Services and Delivetables shall meet customary prolessional
standards applicable 1o the service or deliverable or the Projecl, based on the
Froject's nature and localion and participants, and are subjact to approval by the
County based on compllance with this Agreemen!, cast effectiveness, sound
enginesring principles and praclces, and applicable legal requirementa, which
approval shall not bs unreaconably danivd, dolaysd, or conditioned. The County
shall 1138 reasonable efforts to respond to 8 request for approval within ten (10)
working days after any Englneering Services and Delivarables are submitted and

1523892
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shall notify the other Party in writing If an Englneering Service and Dellverable is

no! selisfactory All Enginuwering Sarvicos and Daliverables shall become the
proporty of tho County.

(a) Devslopar shall cause the Projsect Enginesrs (each of them) and any

subcantractor of the Projoct Enginoers perfofming work on the Project to
purchase professionhal arrors and omussions lisbllity insurance (contraclusl
llablity included) with a lknit of at jeust Five Hundred Thousond Doliars
($500,000) Including the cost of claims and that covers claims arising from errors
and omigsions in the doesign and engineering of the Project for claime assartad
within & perlod of five (5) years of the completion of the Projact. Developer shall
provide a copy of the Insurance policy upon Davelopers execution of this
Agreemenl. Except for (i) Developer's obligation to provide the emora and
omlasiong liabilily Insurenca required by this Section 3(e), and (I} Developer’s
liability |in tho event and 10 the extent that the cost of damage or loss is not
covered by liability Inaurance otherwise required by this Section 3(e)] for the
below specifled percentage ("Duveloper's Liabillly Parcantags”) for the costs,
damages, or losaes (a) that are caused by the Projoct Enginears with respect to
Enginmering Services and Delivarables Including. but limited to, survaying and/or
the Fina) Plans and Specifications Including. but not [imlied to. the negligence of
the Project Enginears end/or survayars reluined by the Project Enginooprs, and
(b) that are the result of deficiancies, errurs and/or omissions and/or negligenco
of the Pmijecl Engineers and/or surveyors retained by the Projacl Enginsers
discovered within two (2) years of tha acceptance of tha Projact by the County,
Developer will have no llabliity to tho County and/or its successors for costs,
damagss, or losses caused by the Project Enginears wilh respect to Engineaering
Services and Deliverabics Including, but not limited to surveylng, and/or the Final
Plans and Spacificalions Including, Lut not limitod to, the negligence of the
Project Engineers, and the County and its succeasors shal olherwise look solely
to the Projuct Enginears and/or the crrors and omisslons liabiitty insurance for

any such costs, damages, or iosses excluded from Developsr's ragponsibility
hereby:

Developar Liability Percentage for the purposes of this Section 3(e). collactively,
sixty six and two thinds percent (88 2/3%) (boing WHI's 88 2/3% liabltity for
Phase Twn and Four cosls, damages, and liabliities, and ABV's 868 2/3% liabllity
for Phanro Three cosls, damages ana liablities), unless the County and the City
execute lhe Interfocal Agresment In which case the Devaloper Llabllity
Percentage shall he reduced by the perceniage of relmburéement assumed by
the City under the intedocal Agroement. The Partles acknowledge that WHI ghail
ba sclely liable for any such Dovelopors lablity on Phase Twa and Four and
ARV shall be sulely llable for any such Developar's Hability on Phuse Thres.

{f) The Developer shall submil involces for Engineering Services and Dellverables

8s providad In Seclion 8(g) and the County shall reimburee the Dsveloper as
provided in Sactlon B(h). If the Devcloper elects to commence englneering work
before the County has receivod bond procaeds for the Project sufficlent to fund
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s obligation to reimburse the Developer ae provided In Section 8(h), the
County's obligation to niake payments as spacified in Section 8(h) Is susponded
untll the County has recelved bond proceeds far the Projact. When the County
raceives bond proceads for the Projact, the Developor shutl submit an involce for

and the County &hali pay all suspanded payments to the maximum sxtunt of such
hand proceeds.

{y) By Docember 1, 2008, WH! shall for Phases Two and Four and ARV shall for

Phase Thres submil {o the County for approval three (3) coplas of the Final Plans
and SparMications and all Invoives from the Project Enginesr and 8 dstalfed
summary of the work completed and sums pald by WHI and ABV for the
Engineenng Servicas and Deliverables for each such Phass. The County shall
Issuc any requlred permits for Phase One A within twenty (20) days of the
Developor's submittal of Final Plans and Specifications.

(h) The Cotinly heraby waives all review, permit and Inspection fees In connaction

with the Project.

Section 4.  Pesign Regresontaliyes.

(a) The County and Developer each dosignate the individual specified baelow

("Dasignatod Reprosentative”) to represent them and to act on thelr behaelf with
raspect fo the subject malter of this Agreemant  Each Designated
Reprcuentative will have authority to Jdetermins and intarpret the policies and
exorcise the discrotion of tho Party # represents, and a Party may rely on the
decisions and ropresentations muade by the other Party’s Deslgnated
Representalive with respect o the subfact matter of this Agreement, oxcept as
provided by Ssction 14(d), balow. Each Designated Representative may further
designate cther repressntatives to transmit instructions end recetve infarmation
on the Deslgnatad Representative’s behalf.

County: Joo Glesaiman (or sur;ceusor), Executiva Manager,
Transportation and Naltural Resources Department

WHL John Lioyd

J&T: Joff Tumer

ABV: Mark Drinkard

(b) The Developer will require its agents to raport regularly lo, and to cooperate and

coordinate . with, the County’'s Dosignated Rapresentatives. Each Party will
require its Designated Representative and agents to cooperale and coordinate
with one enother. including but not limited to meating with and or reporting

_Information 10 one another ragarding any aspact of the Project, olther at rogular

intarvals or at other times determined by the County, and reviewing and
commenting In a timely menner oh work producls assodated with the Project.
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Section 5. Real Property Interests.

(a) The Projact shall ba constrircted In public rights-ot-way and/or wasernents ("Roal

Proporty Intermsts”) conveyed to the County. or o anothsr public enlity
acceptable lo tha County with a right of enbry or license to allow conatruction of

the Projoct. The Real Proparty Interesty include the stormwatler managament
agreamont required under Saction 1(c).

(b) The Developers shall each convey to the County thelr tespactive Real Proparty

interasls for Phases Two through Four. The County shall acquire the Real
Property Interesis for Phases One and Five as provided In Subsecton (d). Each
farty sholl bear s own costs of conveying or acquidng the Real Property
Intereats that this Agraement obligales it to secure, induding but not limited 1o
clnsing costs, costs of documsnt preparalion. surveying, epprawsals, tile
Insuranca premiums, ttie curafiva worlk, and litigation costs.

{c) The Developers shall each cause their raspactive Real Proparty Interests for

Phasos Two through Four to be conveysd free of all liens, encumbrances, and
title dofacts unacceptable 1o tha County, by deeds or olher Instruments
acceptable o the County, and with ttle Insurance issusd by a ttle company
acceplable to the County. Any fille Insurance policy shall list the County as
ingured party, and shall be for an amount based upon the tair market value of the
inturests conveyed, as rcasonably determined by the County.

(8) The County shall attempt to acquire the Raal Property Interests for Phases One

and Five at a cost not more than Sevan Hundred Twenty Thousand Dollars
($720,000) (the “ROW Cost Limit"). If the County I8 able to ecquire the Real
Proporty Interests not owned or controlled by the Daveloper by July 31, 2008. at
a total price not exceeding the ROW Cost Limit. the County wilf umf December 1,
2010, raserve the uncxpended portion of the ROW Cost Limit for construction of
Phases Two through Four, if nesdsd, and If not nseded for Phases Two through
Four, then for Phases One and/or Five.

(6) The County's obligation to pay a Developer any sum under thls Agrecment lor

that Daveloper’s Phase ia contingent on prior acquisition by the County of all
Reu! Propeny Interests necessary for construction of that Phoao.

Section G.  Constryction Contract Procuremont.

() Within thirly (30) days of Courly spproval of the Final Pluns and Speacificulions.

the Dovolopar shall submit an invitation for bids to and solicit blde for a contract
tn construct the Prolect in subsatanlial conformance with the standard compalitive
bldding requirsments of the County. The invitation for bids shall include the Final
Plans and Spaclfications and written notice of tha requirements of Sectior 7 and
may bo phased as provided in Soction 1(b). The Daveloper shall submit the

152389-2 1
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invitation for bid and s list of propogsd bidders fo the County for approval In

advance. The Developer shall provide tho County with all responess to the bid
solicitation.

(b) Il tho bid daetermined by the Davelopor to bo the fowes! responsive and

rasponsible bid excecds Nine Hundred Elgiity Six Dollars ($888) per linuar foot
for the portion of the joad excluding the Rall Crossing and Eight Hundred
Thousand Dollars ($800,000) for the Rall Crossing ("Agread Limit™), the County
may require the Developer to rejact all bids for the Project or Phase as excessive
and nolicit hids a second time. it bids are rejected as cxcessive, the Develupers
shali require the Project Englnocr, in consultation with the Developers and the
Counly, to modify the Final Pisns and Specificationa smploying value
englineering principlas in & manner designed 10 secure a lower bid, while stili
menting opplicable stundards without Impairing the functionality of tho Project or
violating sound enginearing principlos or praclices or applicable logal
requirements. The modified Final Plans and Specifications shall bs subjsct lo
approval by the County and Developer, which epproval shall not be unreasonably
denled. dalayed, or conditionsd. Based on the moditied Final Plana and
Spacifications, the Developer shall repeat ths bid soficitation In an effort to
securs a lower accepiable bid. If the second bid solicitation falls to produce an
acceptable bid not axcoeding (he Agreed Limit, either the Parties may mutually
agres to repeat the bld salicitation and value engineering process until an

‘ sceeptable bid is recoived, or Developer may choose to pay one hundred percent

(100%) of the amourt by which the lowest rosponsive end responsible bld
axceods the Agread Limit without reimbursement by the County by giving wiitten
notice thereof to the County. If Davelopar does not give such notice within thirty
(30) days aftor receipt of bldr excesding the Agreed Limlt, and the Parties have
not mutually agreed fo ro-bld after further value angineering, aty of the Parties
may elact to torminate this Agreement without further recourse. Any deadline in
this Agreament affected by a valus enginearing and rebidding process shall be
extended by the amount of time required for that process. Payment to the Project
Engineor, ¥ any, for valua engineering and rasulting changes o the construction
ducumentx, shall be subject to approva! by the County and the Developer, which
approval shall not be unreasonably denled, delayed, or condttioned.

{c) 1 he Dovcloper shall select the lowest responsive and responsible bidder and

submit copies of the proposed construction contract fo the County for approval.
The County shall have ten (10) business days after such submission within which
to make any comments on the contrect, and if no such comments are recaived
by Dsvajoper within said ten (10) day poriod, the County ahall be deemed to
have approved the conlract. Provided the Developer haa first obtained the
Capial Mstropolitan Transportation Authorlty’s written approval of Final Plans
and Spacifications for the At-Grade Crosaing, the Doveloper shall executs the
approvod contract, which shall bo referrsd o herein as the “Construction
Contract” The contractor undar the Construction Contract shall be referrad to
hereln as the “Construction Contractor”

152389-2 ' 12
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(d) Within ten (10) days after axecution of tho Construction Contract, the Developer

will provide to the County a copy of the axeculad Construction Contmct and any
related documents, Including any asslgnment, certificate, or other documants
required under Section 7. The Dsewvaloper will also provida coples of any
aubseguent documents emending or otherwise relating to the Construction
sontract; howaver, no amendments o! change orders to the Construction

Contract as approved by the County may be muade without the County's
approval.

Suction 7.Specigl Provisiang Applicahle to Conelryction Contract.
{a) The Devcloper will also obtain from the Construction Conlraclor and provide 1o

the County a collateral ussignment ot the Developars rights under the
Construction Contract, in the form attached as Exhibit €. which authorizes the
County lo exarcise the Devslopars rights under the Construction Contract and to

complete the Projoct if the Doveloper fails to do so es provided in this
Agresment.

{b) Tha Parties ncknowledge that the Projecl Is a County road projact and involves

construction of publlc Improvements. Accordingly, the Project will be constructed
and all nght-of-way, easemants, equipment, materlals and supplisy Wwil! be
wequired In the name of or on behalf of the County. Howevar, the Daveloper shait
ensure that all construction contracts and other agrasmenis contaln a provision
tha( each conliactor, materiuimean or supplier will fock solely to the Developar for
payment of all sums coming due thereunder and that the County will have no

obligution to any such party, but will only be obligated to reimburse the Daveloper
in the timo and manner required under this Agreamant.

(c) The Developor shull include the County's Historically Underutiiized Businesses

Program goals with the invitatlon for bid and Final Plans and Specifications and
ansure that they are pan of tho bids.

(d) Tha Devaloper shall ensure thal paymant and performance bonds ara obtained

and kept in place for the Project in compllance whh Chapter 2253, Texax
Governmeant Code.

(e) All tangible parsonal property to be purchased for usa In construction of the

Project and all taxable services 1o be performed for the design, management and
construction of the Project are subject to the sales tax provislons of Saection
151.311, Texas Tax Cods. The County whl provide s employer identilication
number and any other information reasonably required to ohtain an examption of

sulos tax for the Project and tho labor and matentals incorporated Into the Project
upon tha Davsioper's requeat.

(H Tho Devsloper acknowledges that the County is a poiltical subdivision of the

State of Texas and is subject lv the provisions of Chapter 2258, Subchapter B,
Texas Government Code, periaining tv prevalling wage rates. The Developer
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will ensure that the Construction Contractor pays not less than the prevalling
wage rates established by tho Counly to warkers employed on the Project and
complios with all applicable provisions of Chaplor 2258, Subchapter B, Texas
Govemnmont Code, Intluding the recordkeeping required therein,

(g) The Doveloper wilt ensure that the Construction Conlructor provides worker's

compensation insurance coverage for workers empjoyed an the Project and
obtaine 4 certificate from each subcontractor, relating to the coverage of the
rubcontrsclors employses, in accordence with Sectlon 406.096, Texes Labor
Code. Tho Daveloper wilf onsure that the Construction Coniractor maintains a
comprehansive genoral Hability and automobille tiabllity insurance policy naming
the County us edditional insurads, with a walver of subrogation in favor of the
County, and with minimum fimits of One Milon Dollars ($1,000,000) per
occurence and Three Million Doliars ($3.000.000) In the aggregate. The
Deveiopar shall cause the Construction Contraclor 1o provide the County with
written certificates of compliance with the foregoing requirements.

(h) The Construclion Contractor will be required to implement and maintain sl

upplicable or customary safety procautions and programe in connoction with the
construrtion of the Project.

3gctiot truct Prolact.

(2) Before the applicabio date in Subsection (d) for boginning construction of the

Projact, the Daveloper will:

() causy 10 be conveyed or dedicated all the Real Property (nterests,

including, N necessary, the stormwater manugement agreemen{ uhder
Saction 1(c),

()  executs the Construction Contract;

(i) submit to the County payment and porformahce bonds, insurance
certificales, collatoral assignments, and all other documents required to be
submitted under this Agreemant;

(iv)  deposit with the County either cash or a letler of credi{ for the Davelopar's
non-reimbureable costs undar Section 1(w) In a form acceptable to the
County In an inlttal amount squal to tha Countys estimate of the
Developer's non-reimbursabla share of costs under Section 1(e) ("Flscal
Socurity’) to secure complelion of the Projact as provided in Saction 13 ,
providod that the leftar of cradit may be 8 mducing letter of cradit that

providey for reduction of the amound as the Developer Incurs and pays
such non-reimbursable costs; and '

(v) Issus notice to proceed with conalruclion of the Project ta the Canstruction
Contmctut,
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(b) Before the applicable data In Subsoction {d) for beginning construction of the

Projact, if the County und tha City hava executed the Inleriocal Agreemant, the
County will estimate the City's shate of coste under the Interocal Agresment
and roquirs tho Clty to doposit with the County cash in that amount ("City
Construction Funds'). The County shall use the City Construction Funds elther
to pay to tha Developsr the City's share of the relmbursement dua the Developer

under the Interlocal Agreament or to complate construction of the Project undor
Soction 13.

() if the requirements of Subsactions (a) aro not met with respect W an Individuul

Phasn of tha Project, the County may terminate this Agreement wilh raspect (o
wuch Phase and be relleved of any obligation to pay any amount under this
Agreeinent uy lo such Phaae. If the Counly end Chty have execulaed the interocal
Agraement but the City does nol post the City Consiruction Funda for a Phase, or
if & Developsr hae defaulted on lts obligations for a Phaac, a Daveloper not In
dofault may elect to port such City Construction Funds and/or fuiflii the defauiting
Developers abligations for tha Phase by giving wriltan notics thereaf to the
County. If a nondefaulting Developer does not give such nolice within thirty (30)
days oftor written notico from the County of intenl to terminate this Agroement,
the County may terminate this Agreement with resped {o the Pharo.

(d) Construction of Phoses Two end Three A shall commence before May 1,, 2008,

Congtruction of Phases Three B and Four shall commoncs beforo Decamber 1,
7010 (rogpectively "Construction Start Date®). However, if as of the applicable
Construction Start Date, the County has nol recelved bond proceeds sufficient to
fund its obligation to relmburse the Developer as provided In Sectlon B(g) for the
Phase, the Doveloper may elecl elther to postpone commencemenl of
construclion of that Phase untl the County rioufies the Developor of ts recelpt of
such bond proceeds or 1o proceed with constructlon, If the Devsloper elects to
proceed with construction, the County's obligation to make payments as

‘specified In Section B(g) Is suspended untll the County has recelved suffident

bond proceeds. When it recelves bond procceds for such Pheso, the County
shall pay the Devalopser gll suspended payments that previously came dus to the
maximum exten! of such bond procaeds. The Developer must cause Phasea
Two and Three A 1o ba complete and acceptad by the County by February 1,
2010, and Phases Three B and Four 1o be complete and accepted by thc
County by September 1, 2011. MHowever, if the Developsr pastpones
commencoment of construction because the County has not recsived bond
proceeds. the foregolng deadiines for complotion shall be extended by a parlad
of tima equal to the pariod of time¢ betwsen thu applicable Construction Start
Datoe and thu date the County nolifiea the Devaloper of its receipt of such Lond
proceeds. Fallure o commence or complete constnuction of Phases Two and
Threa A by the applicable Canstruction Start Date sat forth In this Stibsection (d)
shall not conatituta a default hargunder with respect to Phase Three B and Four,
und vice varsa, and provided the requirement of Section 1(b)}vi) to connect 1o o
publicly maintainod road la mel. a Developer who {mely commences
cohwstruction of 4 Phase hereunder may continue to construct e Phase pursuant
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to the torms of this Agreement ragardiess of another Developar’s faliure to timely
commence Or complete construction of another Phase.

(e) Subject to ity rights o be relmbursed as provided In this Agrooment, the

"

Developer will:

{l) construct, and require its Construclont Contractor and subcontractors to
diligently pursue conslruction of, the Projcct In v good and workmanlike
manner and, In all materls! respects, in accordance with this Agreement and

the approvad Final Plans and Spaecifications and all applicable laws,
regulations, and ordinances; and

(i) promptly pay all costs of the Project as they became due, including all costs of
design, engineering, motatals, Isbor, construclion, project management and
Inspection arsing In connection with the Praject and all psyments orsing
under any contracts 8ntered Into tor the construction of the Project, subject to

any applicnble retalnage requiremants and amounts withheld dus to improper
work or punch list kems.

fhe Devcloper assumes the risk for design and construction of the Project In a
good and workmanike mannar for the amwunt of tha Construction Contract and
all work and material used in the construction must be tree from defacts and fit
{or Its intended purpose. Any modifications that would materially change the Final
Plans and Spacifications or the amount of the Construction Contract will be
subject lo the Developars and County's spproval within tan (10) buginasa days
aftor receipt of notice ot the propneed changes, which approval will not be
unreasonably denied, celayed, or conditioned. if the County and Devoloper
determine that, through no faut of the Developer and based on cost
effactiveness, sound engineering principles and practices, or applicable legal
requirements, it ia not possible to complete the Projact ac desctibod in Section 1,
without modifications to the approved Final Plans and Speciications or the
amount of the Construction Contract the Developer wdll, in coordination with the
County, causo 1o be prepared any required changes to the Final Plans and
Specifications and any required change orders to the Conslruction Contract, and
the County will reimburse the Developar for the Developer'y actual cost of any
required Englneering Services and Deliverables and actual costa of any required
change ordars to the Construction Comtract as provided In Section 1(e).

(@) The Developer wiil submit an invoice to the County sach month which details the

sums paid by the Daveloper und due to be reimbursod by the County for

englheenrig, construction, and other services and work purfurmad during the
previcus calendar month, including:

[)) copies of all draw requssts from contractors Included In the invoice, a delailed

summary of the work completed and an affidavit of bliis paid and partlal lfen
walver,
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(i) tha cumulative amoun! of ull draw requests to date;

(in) the Developer's, County's, and (If the County and City executed the Intcilocul
Agreement) Citys respeclive portions of the cument draw requests in

accordancs with Seclion 1(e) and the caiculations used ta anive el that
alinration; and

(Iv) tho cumulative amounta paid by the Developer and ioimbursod by the County

und (If tha County and City cxecutad the Interlocal Agraement) City under this
Agreemcent through the date of the accounting,

(h) 1 tho servicsss and work described in the Invoice were rendered In compliance
with this Agraesinent, the County will meke payment to the Developer within thirty
(30) days of recslpt of each Involce, subject to Section 11. In the event changes
or comections are required to any involce prior to payment, a8 request for

additional information will be made by the County wilhin ten (10) deys of recsipt
of the involce.

Swuclion 8. Counly Inspection. The County may obaerve or Inspsct all work done and
matorials fumished at times und places and using procedurss determined by tha
County. The County will notify the Daveloper and Project Manager If any observation
reveals thal any pari of the Project is not constructed or completed in accordance with
the final approved Final Plans and Specificalions or this Agreement or Is otherwlse .
materially defective. This notice wiil spacifically dotail any deficiencias. if such notice
indicatng that work or material may not comply with the final approved Final Plans and
Speclfications or the reyuirements of this Agreement, tha Counly may raquire the
Developer to require the Construction Contractor to suapand work uniil the County Is
satisfied any dsfect is or will ba remedied, which suspension and remedlal work will ba

without gelay dainagés. remobillzation costs, or othar additiona! costs to the Davoloper
or the County.

Segtion 10.  Complation of Project.

(a) The Projsct Manager will propare B written notice of substuntial completion and
certify that the Project or any Phase thereof has been construcled in accordunce
with the approved construction documents and forward the notice to the Developer
and County. The County will conduct a final Inspection of the Project or Phase within
ten (10) business daye after reveiving the written notice of substantial completion, if
cvompleted in accordanca with the ferms of the final approved Final Plans and
Spoctifications and this Agreement in all matedal respects, the County will certify the

{'roject or Phase as being in compliance and lssue a nolice of final acceptance to
the Devolopar.

(b) Upon final acceptance of the Project or Phase by the County, all warranties for the
Projact or Phuse will be transtamed to tho County and tho Developer will execute
any documents reasonably fequirad to evidenca such assignment The
Cunstruction Conlractor will ba responsible for any defects In workmanship or

152389.2 17
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(c)

materials (ordinary wear and tear excepted) in the Project or Phase for one year
following acceplanca by the County. The Developer must provide or cause the
Construction contractor 1o provida tho Counly with & one (1) yeur Construction
Contractor's warmmanty and muintenance bond as & oondilion to final acceplance of

the Projact or Phase, which will be In a form approved by the County, such approval
not to bo unreasonably dcnied, delayed, or conditioned.

Within thirty (30) days of finel acceplance of the Projoct or Phase by the County, the
Devslopar and the Froject Manager will deliver all plans Inoluding as bullt plans,
spaclfications, and flilss pertaining to the Project or Phase, which materials will be
the proporty of the County, and the Devslopar shall submh i County a final

statement of any and all claims for payment or credit tha Developer desires to hava
tuken Into account in the finel acoounting under Section 11.

Section 11, Retainsge and Final Accounting.

(v)

(b)

(c)

Untll compiation of the final accounting undar Subsections (b) und (c), the County
will withhold five percent ({5%) telainage on puayments uilibuteble to the
Construction Contract and fifteen percant (15%) of the Project Manager's fes, The
relalned amounts will be relsased and paid by the County upan complation of the
final accounling, resolution of any pending clalms or contingent liablities arising from
the Project, and delivery to the County of the wamanty documantation, construction

flies, as builts, affidavt of bills paid and final lien walvers, and othar documents
required to be submitted under this Agreaemant,

Within thirty (30) days after the Project |a complate or this Agresment ls terminated,
the Daveloper shall render a final wiilten accounting of any and all cosls {0 be paid
or bom by, or credited or refunded lo, any Party undar this Agreement, taking Into
account any amount the County has previously pald as provided herein and subject
to adjusiment aftor resolution of any pending claims or contingent Hlabllitias arlsing
trom the Projuct. The Developer shall send a copy of such accounting to the County.
The County and (If tho County and City have executed tho Inleriocal Agresment) the
Clty shall have the right (o audit the Davelopar's records and shall request any such

audit, or any adjustments or corections, within thirty (30) days of receipt of the
accounting.

After the Devuioper has sent any comecled of adjusted final accounting to the
County and (if the County and City have executod the Inlartocal Agresment) City,
the Caunly shall pay any amount it owes no later thaen thirty (30) days after receipt of
such final accounting. The Daveloper shall rafund ony amounts dua the County
wilhin twcity (20) days after delivery of the adjusted final ancounting.

Seclion 12. Corroction of Relects; Claims.

Conveyance of the Project to the County will not reliave the Devsioper of liabliity for
satistaction of any unpaid claim for malanals or labor. The County will be under no

152389-2 18

20



55
2/ 8/'07 THU 15:32 (5122180160 ) 4452286 # 20/

DIC B 2006 7:0)PM HE2M NO. 4049 P N

obligation to challonge any claim for unpald labor or malerials; however, if the
Developer falls to promptly rasolve any clalm, the County may efect to do so and, in this
evant, will have full rights of submgation.

$action 13.  Coyply Completion of Project.

(a) If the Developer bugins, bul does not dlligantly pursue timely complstion of,
conatruction of the Project materially in accordance with this Agreement for any
roason, the County has the right, but nat the obligation, lo draw on the Fiscal
Socuilty and complate the consiruction of the Project sither pursuant to the
Construction Controct and the coliataral asalgnments or otherwise. Before exarcising
thig right, lhe County will send the Devsioper written nolice spaecifying the dsficlency
In the Developer's performance and ths actiona required to cure the deficiency. If the
Devsloper does not cura the deficlency within ten (10) days (or such time as
reasonably may be roquired to cure the deficlency provided the Developer promptly

begins, and diligently pursuss, such cure), the County may proceed with
congliuction of the Pmject.

(b)If the Counly slects to compluie the Project, all plans, designs, righte-of-way,
easaments, real and personal property conveyed, produced, or installed within the
public rght-of-way prior to the take-over of construction of the Projsct by the County,

will become the property of the County to the reasonable extont necessary {o allow
the Cnunty to complete and maintain the Project.

(¢) The Devaloper hereby grants to the County & nonexclusiva right and eosement to
enter tho property of the Developar to the reasonable extent necessary for
cunstruction of the Projcct under this Agrasment In acoordance with Its terms and

provisions and in accardance with the notice and curs perlods conlalned in this
Agreement.

Seclion 14. Migcallanequs.

(8) Any nolice givan hereundor by any Parly to another must ba In writing and may be
eHected by personal dellvery or by cedified mail, relumn recaipt requestied, when

mailed to the appropriata Party's Designated Representative, at tha addresess
specified, with copies as notod below:

County: Joo Gieseiman (or sutoessor)
Executivo Munager, TNR
P.O. Box 1748
Austin, Texas 78767

Copy lo: David Escarnilla {or successor)
Travis County Aftorney
P.O.Box 1748
Austin, Tuxas 78767
Afttn: File No. 163.1088

1523R89-2. 19
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ABV
c/o Mark Drinkard
810 Henitage Center Cirtle, Sulte A
Round Rock, TX 78684

Drenner & Goiden Stuant Wolff
301 Congress. Sule 1200
Austin, TX 78701

Atn’ Slove Metcalfe

WHI 4

c/o ohn Lloyd Fe E Dw yt" E

4111 Lakeplace Lane 9900 k}u}’] 290

Austin, Texas 78746 S 2
Maran TX 7

J&T

c/o Jeff Tumer

410 North Burnat Straet
Matior, |oxas 78853

Kasiing, O'Toole, Hemphill, and Dolezal, LLP
700 Lavaca Streel, Sulte 1000

Austin, Texas

Attn: Bill Hemphiil

The Parties may change their respective addressas for purposes of notice by glving
gt isast five days written notice of tho new address to the olher Party. If any date or
any period provided in this Agreement ends on a Saturday, Sunday or legal hollday,
the applicable perlod will be extended 1 the next business day.

{b) s usad In this Agreemenl, whengver the context 8o Indicates, the mascuiine,

feminine, or neutar gender and the singular or plural humbsr will each be desmed to
includo the others.

(c) This Agreement contains the complala and entire Agresment betwesn the Parties
respocting the Project, and supersedes all prior negotiations, agroements,
raprescntations, and understandings, if any, between the Parties. This Agreement
mey not be modified. discharged, or changod excaplt by a further writien agrsement,
duly exscuted by the Parlies. However, any consent, walver, approval or other

authorization wii] be affeclive If signed by the Party granting or making such consant,
walver, approval, or authonzutlon.

152389-2
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(d)

()

"

(@)

(h

(i)

)

No official, representative, agant, or empioyes of the County has any authority to
modify this Agreemont, except pursuant to such express authority ss moy be
granted by tho goveming body of the County .

The Pariies agree 10 execute such other and further Instruments and documents as

ate or may become necessary or convahlent to effectuate and carry out tho
purposes of this Agreament.

It performance by any Party of any obligation under this Agreement is intorrupted or
delasysd by reason of unforesasubdia event beyond ta control, whether such eveni is
an 3cl of God or the common snemy, or the result of war, rot, clvil commotion,
sovereign conduct other than acts of the County or CRy under this Agreement, or e
act of canduct of any persoh o persons not a party or privy herato, thery such Party
will ba excused from such psrformance for such period of ime as is reasonably
necwussary afler such occurrenca to remedy tha effects thensof.

To the extent allowed by law, sach Party will be responsible for, and will indemnify
and hold harmiess the other Parties, thelr officers, agants, and employees, from any
and all claime, lossus, damages, causes of action, lawsults or liabHity rasulting from,
the indemnlfying Party's acts or omissions of nagligence or misconduct or In breach
of this Agreament, Including but not limited to dlairns for liquidated damages, dslay
damagea, demobllizotion or rmemobilizution costs. or claims ansing from
inadequacles, insufficlencies, or mistakas In the Fingl Pians and Specifications and
other work products or any other materials or services a Poarty providas under this
Agreemeni, Each Party will promptly notify the others of any clalm asserted by or
againat i for damages or othar relief in connection with this Agreernent.

Before attempling o terminate this Agraement for defaull, the Party alleging the
default shall nolify the other Partles in wriling of the nature of and the means of
curing tho defaull. No Party may terminate thls Agreement without providing the
dofaulling Patty a reasonable amounl of ime to cure the default. The Partles
acknowigdge that In the evont of default on any obligation under this Agreement,
romedles at law will be inadequate and that, in addition to any othar remedy at law

or in equity, cach Party will be entitied to seek specific performance of this
Agresnent.

This Agresment wiif be construed under the laws of tha State of Texas and all
obilgations of the Parties hereunder ars performable in Travis County, Texas. Any

sults pursued relating o this Agreement will be flied in s court of Travis County,
Texan.

Any clauss, santance, provision, paragraph, ur articls of this Agreement held by a
court of comnpetent furisdiction to be Invalld, illegel, or ineffactive will hot impalr,
invalidate, or nulitty the remalnder of this Agreement, but the effect thereof will be

confined o the clauss, sentence, provislon, paragraph, or article so held to be
invaild, lliagal, or Ineffective.

1523R9-2 2]
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(k) This Agreement will be binding upon and Inure 1o the banefit of the Partiag harslo
and their raspective legal representativas, successors, and assighs and zhall be &
" convenant running with the Property. J & T shall become 2 Party anly upon
acqulisition titte to any portion of Developars Land, and thereupon shall assume the
rights and obllgations ot the conveying Developer with respect to euch portion
acquirad, and the convaying Developer shall be relieved of thc same. Otherwise, no
Party may assign s rights or obllgstions under this Agreament without the written
consen of tho other Party; howevor, the Developer may grant a securily intaruat In
and collaterally assign all sums tn be pald lo the Developer under this Agreement to
sny lending Institution making a Inan {o the Developer for purposes of payment of
the costs of the Project, and tha County sxpresaly conasents to any such securlly
Interest or collateral assignment. Any Party may record in the Official Public Records
of Travia County a memorandum of this Agreement.

(1) Except as otherwise expressly provided herein, hothing In thls Agreement, express

or Impiled, {s intended to confer upon any porson, othor than tho Parlies hareto, any
benefity, rights or remcdies undor or by reason of this Agreement.

{m)This Agreement is effectivo upon exccution by all the Parties. This Agreament may
e exsciuted simultansously in one or several counterparts, oach of which wili bo
deemed an original and all of which logether will conatftute one and the samo
instument. The terms of this Agreement will bacoma binding upon each Parly from
and after the time that it axacutes a copy hereof. in ke manner, fmm and after the
time It exacutac a consent or other document authorized or requirod by tho terms of
thia Agreement, such consont or othar document will ba binding upon such Party.

(n) As raquired by Chapter 32, Travis County Code, simultaneously with execution of
this Agreemant the Developer shall exscute the athics sffidavit attached hereto as
Exhibjt G. tn addition, the Developer hereby ceriifies that the Devalopur I8 not in
violation of Section 176.006, Local Govemmont Code.

{0) The following exhibits are attached to and Incorporated Into this Agreement for all

purpPO¥eSs:
Exhlbli A: The Proparty
Exhiblt B: Stormwater Management Agreement
Exhibit C: Collateral Ascignment
Exhibit D: ' Construction Administration Services
Exhibits E and £ Englneering Servicas and Dellverables
152389-2 12
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Exhibit (5. Ethica Affidavit
IN WITNESS WHEREOF, the parties herato have executad this Agreemant In
multiplo copiss, each of equal dignity.

COUNTY:

O C’J’MA:QJ 7’ &04.3;.{__
Samusl T. Biscoo, County Judge -
Date:. /- /9- D

152389-2 23
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DEVELOPER:

Wiid Horse Investments, Lid,,
a Texas limitad partnershlp

By:

.LLC, -
d Tenas limited ltabnl!y
its goneral pa iar

procdog
?.Z’:" LT L Deybre

Date: 2—////:9 &

Austin-Bolsa Venturos, LP,
a Texas limited partnership

By:

Maiorl, LLC
a Taxas limitod liability company,
its ganoral partner

i

e Mok "

Name:Mark Drinkard
Title: Manager

ats: (-5 0 6

J & T Developmaunt Group, LP,
a Texay limited partnership

By:

Blue Bluff Ventures, LLC
u Toxas limited llabilily company.,
Ite general partnor

By:
Name.Joff Tumar
Title. Manager
Dato;

1523892 24
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DEVELOPER:

Wild Horse Invesiments, Ltd.,
a Texas limited partnership

By . LLC,
o Texaes bmited hability company,
ils genersl parner

By
Narne:
Thie: Managing Member
Date:

e . st s e ot

Austin-Boive Ventures, LP,
a Texas lsmted partnamship

By
Mawri, LLC
a Texas imited liabilly company,
ns genaral pariner

By
Namao'Mark Drinkard

Title Manager

Dale

J & T Dovslopment Group, LP,
a Texuy limited partnership

NS S
& Bt Ventures, LLC

“n Texas limited liability company,
ils ganeral panner

/,‘ .. ’ 7
By, AL i
Naime JefA ymar

Tie: Manager

Date. /J .~ %2

1823K).2
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EXHIBIT B

STORMWATER MANAGEMENT AGREEMENT

or ND N
GARDING THE MAIN K OF D GE FA

This Deolaratiou of Basaments and Restrictive Covenints Rogarding the Maintcnence of
Drainage Facilincs (the ‘Declaration”), is axocuiad this dayof __ _, 2006,
by _ . ("Declurant™).

G LR

A.  Doclarant is the owner of land (the “Property”) in Travie County, Texas, described in
EXHIBIT A sttached and incorporated by roferance.

B.  Definitions.

1. Qupers. Tho tarm "Owner™” toeans, individually, snd the tarm “Ovwners’” means,

collectively, Declarant and all futurc owners of the ee iptegost of any portion of
the Propecty (whother such fae intercst is obtaiped through a purchase fom
Declarant or through & purchase at & foreclowure sale or trastet's salo or through a
deed iy Livu of foreclosurc) and their succcssors snd anigns.

Easilides. The tecm "“Facilities” mosus thoso drainago fasilities that sonvey and recoivo
stormwater runoff from tho Property and Braker Lano and that sre mare particularly
dosoribed on EXHIBIT A attachod sl incorporated by refarence.

Doclarant has sgreed to impose upan tho Property these covenants ad conditions for the
benefit of the Proporty and Braker Lano Stcct and bas agreed to accept the
responsibility for maintenance of the Facilities in sccordaoes with the terms hereof.

NOW, THEREFORE, it is barsby declured that the Property bo subjcct 1o the following
covenants, conditions and regirictions which shall run with tho Property and shall bo
binding opon all parties baving right, title, or ioterast in or to such portion of the Property
or any part, their heirs, succossow, and assigns and shall inure to the beoofit of cach
owner. Hach contract, doed or conveyance of aoy kind conveyiog those portions of sach
Properiy shall conclusively bo held to have been exccoted, delivered, and ncccpted
subjoct to the follnwing covenants, conditions and reatrictions, regardleas of whothar or
not tic same axc set out io (Ull or by reference in anid contract, deed or conveyance.

PECIFIC TB AND RE NE:

1. Recitals Incorporgied. The abovo Rocitals and il torms dofincd therein are
tncotporated into this Declarstion for all purposes.

1523R9-1
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Majgtenance. The Owners shall mxinwin the Faciliics in & good and functioning
condition in accordance with the requirements of the City of Ausun and/or Travis
County (e “City and/or County”), wcluding standards epecified in the
regulations of the City and/cr Coutty, as amended frum ume lo time. The
portion of the Property on which the Facilitics azo locxted may not bo used for any
purpose inconsiatont with or detrimental 1o the proper operation of the Facilities.

Bach Owner shall be jotmly and soverally Lable for tho maforenance of the
Facilities.

Brsexment 10 the Owners. Each individusl Declarant hercby graats and conveys
and by these proscats doca GRANT AND CONVEY unto the other rodividual
Declarant and all Owners, 3 gon-exclusive esasement for the inspoction,
monitoring, opsration, maintensoce, replaccoment, upgrade and repair, uy
spplicable, of tho Facilities ia, upon snd scross portions of the Property as moro

pacticularly desanbed in EXHIBIT B anached haroto and incorporated by
refcronce (the ‘Easement Tract”).

TO HAVB AND TO HOLD the same porpetually to the Owners and irs

successors aud assigns, together wath the privilege st agy aud all times to agter the Easement
Tracl for the purposs of opcrating, inspecting, monitoring, maintaining, repiacing, upgrarling und
repairing, 28 applicable, the Facilites. This casement i mede and accepted subject to all

tasemonts, covenasds, restrictions, liens, and other encurnbrancas of rccord in Travis Couaty,
Texas affecting tho Bascment Tract.

4,

Easapant 19 Travis County, Declarunt hereby grants and conveys and by these
weesentz doos GRANT AND CONVEY unw Travis Couaty, whose address is
P.O. Box 1748, Ausin Taxas 78767, Aun. Transportation and Natural Resources
Department, a vou-exclusive cagement for the inapsction, monitoring, operation,
maintenance, replacament, upgrade and repair, &s spplicsble, of the Facilities in,
upon and across the Basorocnt Tract.

TO HAVE AND TO BOLD the same parpotually to Travis County snd its successors and
assigns, together with the privilsge at any ead all times 1o eoter the Dasemant Tract for
the purposc of operating, inspocting, monitoring, maintaining, replacing, upgrading and
Tepairing, s applicablo, the Facilives. This cagexnent is made and scuopted subgect to all

cascments. covenaots, resuictions, liens, snd other encumbrancas of record in Travis
County, T'exas n.ﬂ'emng the Fascment.

S.

152389-1

Norice. The City snd/or County ¢hall givo the Owners thirty (30) days’ prior
written notice of tho City end/or County’s intcal to enter any of the above
described easoment aroas for the purposc of operating, maintaining, replacing,
upgrading or repuiring, as applicable, the Facilitics; provided, boweve, that in the
svont of an CNETREUCY, the City and/or County shall be roquired 10 give prior
notice within & reasonable period of time. Roasonableosss shall be determined in
accordance with the nature of circumstances of the emergeney. The City and/or
Counry shall have the right to cnter eny of the shove described cusomant areas
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without prior written nofilication for the purpnses of monutoring and inspection
ouly.

Bigach Shall Not Permit Tegnipation. Notwithstaoding snything o the contrary
contained heretn, no broach of this Declarston shall eanitls the Owners to cancel,
rescind or otherwisc terminate thia Declaration, but such Limitations thall not
affect in any manner any other rights or remedies which the Owners may have
hercunder by reason of any breach of this Declaration.

Excysable Dejyys. Whensva perfoomancs is required of the Owness, the Owners
shall use sli due diligance to puform and take all ressomable and nocessary
meoaures in good faith W perform; provided, however, that if comapletion of
peformance i dziayed st gay time by reasops of acte of God, war, civil
commotion, nots, stikes, ploketing, or other labor disputes, unsvailsbility of
Iabor ur marcrial, daraago 10 Work in progross by rcason of fire or othar casuslty,
or any other cause boyond the reasomsble control of the Owner (fimancial
inability, nprudent management or negligance sxcepted), thea the time for

performatcc 8s heroin specified will be extended by the xmount of dclay actually
£0 causcd.

Byjgting Epcurobragces. Tho eavement xod other rights granted or crosted by this
Daoclaration are subjoct to any aud alf mattors of record affccting tho Propesty.

A Inurewent. This Declarazion snd tho restoctions creatsd keroby shall inure
10 Uss beuefit of and be binding upon the Owncrs, and thair successors and
ssigns. 1f the Declarant conveys all or any partion of the Property, the
Declarant shall theroupon be roleascd and discharged from any and all
furtber oLligstions, if way, under this Declaretion that it had in cennoction
with the proparty conveyed by it Gorm and after the dato of recoidmg of
suoh conveyance, but no such salo shall release the Declarant fiorn any
Habilities, if agy, actwul or contmgent, existing as of tho time of such
conveyanoe.

B. Durutipg.  This Declaration takes cffect upon County acceptance of the
pan of Braker Lanc within the Propcrty. Unlcas terminated in accordance
with Parsgraph 9(K) bolow, this Declarstion shall remauin in offoct in
perpetuiry.

C Non-Merger.  This Declanstion’ shall not Lo subject to tho doctrine of
merger, oven though the underlying fee ownership of tho Property, or sny
paru thereof, ix vested in ons party or entiry.

D. Severability. The provisions of thuy Declaration shall be decmed
independent and aoverable, and the invalidity or partial invalidity of any

30
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provision or portion hereof shal) not affoct the validity or enforcoability of
eny othicr provasion.

Bnlige Agroampent  This Declaration and the oxhibits aftachod harcto
conlain sli the ropreacatations and the entire agroatent betwosn the
parties to this Declarszion with roipect W the subjoct matter heroof. Any
prior corrospondente, memorands or agreements ars supersedod to total
hy this Declaration and the exhibits ansched beroto. The provisions of
thig Doclaration shall be construed as ¢ whole according W their common
meaning and not strictly for or againn any Owuer.

Captions. The captions precoding the text of cach scction and subsaction
Lereof arc included only for convemience of rcference and ahall be
disregarded In the constructing and interprotation of thig Declazation

Qoveming Law, Place pf Performance. Thiy Declaration and wll rights
and obligations craated herchy shall be govamed by the laws of the Siate

of Texse. This Declaration is parfarmable only in the county in Texes
where tha Property 15 located.

Notjces Any Notice to the Owne or tho City and/or County shall bo io
writing aod given by dclivering the same w such party in person, by
cxpediled, private curicr sorvices (such as Federal Bxpress) or by sending
e same by rogistared or ocrdfied roail, retum recaipt roquested, with
postage prepaid to the intendod rocipicat’s last known mailing address.
All notices under tins Declaration shull bs deemod given, received, mado
or communicated on the datc parsonal delivery is cffected or, if mailed, on
tho dclivery datc or stternpted dclivery date shown on the retwn rocoipt.

Nogation of Partosrship. Nonc of the torms or provigions of thiy
Declarstion shall be dearncd to crcale s partnership between or among the
Declarunl, any Owner, or the City sod/or County in their respective
busmosses or otherwine; nor ahall it cause them to be conmdored joimt
ventures cr crbers of any joint cotarprive,

Boforcament. I any porson, peraons, corporation, or sadty of any other
character ahall violats or witenipt o violate this Declarstion, it shall be
lawful for the City and/or County, its succeasors and aseigns, to prosecute
procecdings at law, or in cquity, spsunst ssid pason, or egtity violsting or
atfompting to violare such covenant and to prevent soid person or entity
from violating or sttempting 1o violate such covenant. The fedurc af gny
rime to enforce this Declaration by the Ciry and/or County, its succcssors
and assigns, wheter any violations bercof are known or oot, shall not
constitute & waiver or astoppel of the right to do so.

a1
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K Maodificaion aad Amendment Thie Declaration muay only be modified,
amcnded or terminated upon the filing of such modification, amendment
or {orination in the Offloinl Records of Travis County, Trxas, executed,
acknowledged and approved by thic Bxetutive Manager of the Travis
Counry Trapsporurion and Nawral Resources Deparimeant; and (c) the

Ovwners of the Property.
Excemed to be cffcetivo this _ dayof 2006,
DFCLARANT:.

By .. __._.
Printed Nuac:
Tide:

Date: _

STATE OF TEXAS
COUNTY OF TRAVIS

This instrument was scknowlodped beforc me on s the day of , 2006, by
_ . iohiscapacityss ___ of . and ou buhalf of same,
Noury Signature
STATE OF TEXAS
COUNTY OF TRAVIS
Tlus instrameat was acknowledged before me on this the day of , 2006, by
. in hug capacity as of sxd on bohalf of sxmo.
Notary Signaruse -
152389-1
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EXTIOBIY C
COLLATERAL ASSIGNMENT
"OLLATERAL A or ACT A

DATE' ,200_

ASSIGNOR-

ASSIGNOR'S ADDRRSS:

BENEFICIARY: Travis County, Tcxas

BENEFKICIARY'S ADDRESS: P.O. Box 1748, 411 Weat 13" Street, Austin, Texas 78767

PARTICIPATION AGREEMENT" The __ Participation Agroument botweon Asaignor end
Astignee datod , 200_.

CONTRACT: All of Assignor's right, (itle, and intcrest (but not Asxignor's dutios or
obligations) in and to the following described contracts (colloctivaly, the “Conuacta’’):

(2

)

(c)

152389-1

The Constuction Contract between sod  Assignor dated as of
__,200_, s copy of which is atschcd hereto s Bxlijbit “A™;

The Engiosering Contract  betwern and Assipnor datod a5 of
___+200_, ucopy of which is atiached us ibll “B"; sad

The Project Managsment Contract betwoen sod Assignor Jawed as of
, 200_, a copy of which is attached as Exhibit “C™;

Agrcpmuent. Subject 10 the teyms and conditions of this Collateral Assignment of
Contract aad Contract Rights (this “Assigumont”), in consideration of the sam of
Ten and No/100 Dollars ($10.00) and otbar good and valunble conaideration, the
receipt and sufficieoy of which Assignor acknowledges, Assiguor hereby grants,
asigns, transfers, and couveys o Benoficiary the Contracts, and all powors,
benefits, right, tls, &nd intarest accruing «ad {0 accrus to Assignor and to which
Assignor is ur woay hareaftor bovome entitled to by virtue of the Cantracta.

Secured Oblieptions. This aswignroent is made to Beneficiary to secure the

pesformance by Asaipnor of all of Aseignor's duticy and obligations under tha
Participation Agreement

Licegsc. Benoficiary haroby gruats to Assignor a limited license (the “'License’™)
to exorcise nnd enjoy all of Assignor's rights and beoefils under the Conbracts.
Upoon the accwrronce of an Event of Defawlt (a8 defined bolow), BeaeScinry will
bave the completa nght, power and authority hereunder, then or thereafter, to

13
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forminate the License in it own name or in the name of Asuigror, o exercise and
enjoy alt of Asngnor's rights and benefits under the Contracta.

Assgmption Date. Upon the occurrcoce of an Bvent of Default, as defined
bolow, Sccurad Party may, at its option, sssumc Assignor’s rights ander the
Coatracis, subject to the terma and canditions of this Assignment, as of tho date of
such defult or at any umc thefeafter winle such dcfault contioues (the
“Aseumption Date™).

®

®)

Aftor the Acsumption Dale, all of Ascigaar’s rights and bepefits upder the
Contracts will tergiinate without notice of any kind o Assignor, aod
Bensficlary will sucoced to all of Assignor's rights, benefits, duties and
obligations under the Contracts.

The other parties W the Contracts will recogniza and attors to Baneficiny
ws if Beneficiary had originally becn s party o such Contracts. Io the
avent of « conflict botween the tarms of the Contracts and the tarms of the

Participstion Agroument, the larma of the Purtiapation Agroczaent will
conlrol.

Asgignor's Represeatations snd Wymmoties apd Reluisd Covenants. Assigoor
represents and wareants to Beoeficiary as follows:

®

(®)

(c)

Assignor's oxecution, dslivery anfl porformancs of thix Assignment doos
ot require the consent or approval of any governmental body or other
rogulatory suthority and arc not in contravention of, or in conflict with,
xuy law or regulsticn or any term or provision of the Contracts, This
Assignment is 2 valid, dinding and legally cnforcoablo obligation of
Assignor in accordance with {ts tarms, axcopt to the outent, if wny, that
enforcrability may be affccted or limitad by creditors’ nights, legislation
and court decisions of gonaal spplication.

The execution nd dclivery of this Assignment is not, and the performatce
of this Assigamant will not be, in contravention of, or in conflict with, any
sgrecment, indegture or undertalang to which Asagaor is & party or by
which Assignor or any of ils property is or mty bo bound or affoctod, sod
do not and will pot causc any sccurily jarerert, lien or othor encumabrance

to be created or imponed or accelerated upon or i connection with any
such property.

Tu tho Assignor's cwrent actual kaowladge, thero is no Lirigation or othar
procsading pending against ot affectmg Assignor or its properties which,
if determincd sdversely to Assignor, would have & materially adversc
cffect on Asgamgpor's financial coadition, properdes or operstions.
Asnigaor is not 1 dofault w auy matarially sdverve manner with respoct to
any law, restrichon, order, writ, injunotion, decrea or demsand of mny court
or other goveraments] or roguiatary authority or with reapsct to any

4
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agreement, indanture or uadertalang to which it or any of its propenty is
hound of sffecred.

Excopt for this Assignment (which Assignor bas authority to grami):
Aspignor has not previously assigned, waoefmred, conveyed, sold, plodged
or bypothecated any of the Contracts.

Angignor’s Arregments. Assigror agrcos as follows:

®
®)

G)

0]

(m)

To perform all of its obligstions vader the Participstion Agrocment.

To perform or cause to be performad each und every obligation and diny
imposed upon Anrignor by tho Contracts and to not do may act or hot omit
o do any act which would constitule a breach of, defanlt under or
noacumplimeo with the Contracts.

Not to cxecute any amendmemi o wodification of the Contracts or
otherwise change or alter any of the torms wnd provisions of tho Contracts
without Boneficiary's prior writtcn consent.

To promplly ootify Beneficiary of the occwrrencs of any eveut which
constitutes & breach of, default under, or noncomplisnes with, o1 which
with the passage of tms, notice, or both, will consttute a breach of)

dafault nader, or noncomplisnce with any of the {eoas apd provisions of
the Contracts.

To send, with roasonshle promptaess, to Bancficlary copics of any and all
ootioes of default, breach or msierisl alteraton sant or recoived by
Assignor under the Contracty or in connoction with Awsigoor's intecent ia
the Contrscta.

Events of Dofpult. Assignor will be in default under this Asxignment upon the

happeuing of any ane or more of the fallowing eventy or conditions (an “Bvent of
Default™):

(n)

®)

Any cvent of dofault which occors uuder the Pardicipation Agrocment

which is qot cured within any spplicable grace or notice snd opportunity
10 cure period.

Breach of, noncompliance with, or dofault by Assignor in apy of its
sproements under this Assignment which is oot cured within 15 days after
noticc of such breach, noncompliance or dafault, provided that such 15-
day cure period will be catended 1f such hreach, noncomplumco or defanie
cannot bc romsonably cured within 1S dsys, provided that Asasignor
cormences W curc uch broach, noncompliance ot default within the 15-
day period and thersafier diligently prosecutes such cure 10 completion.

3s
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Muwtavial breach of, noncommplizaceé with, or default undor any of the tenms
aod provisions of the Contracts which ia not cured within any spplicable
grace or notice and opportunity to curc period.

g . emedics.

Assignor barsby irevocably sppointe Beneficiary a5 Axsignor's true and
lawtul agent sod attomcy-in-fsct, with full power of substitution, in
Beueficisry's own naime or in the neme of Azsignor, for Beneficiary's solo
use and benefit, but at Assignor’s coat wnd expense, to oxercise, upon the
occurrence of an Bvent of Defaulr, all or smy of the following powers and
rights with respact to the Contracts (without apy obligation oo the part of
Beaoficiary to exercise agy of the following powen mad tights) (1) to
damend, receive, collecy, suc and give acquiltance for, aettle, corapropusc,
compound, prosecutc or defend any action or procooding with rospect to
the Contrects; (2) 1o cxercise, eaforoe, anjoy, cxry out, reccive, wad/or
perform any and all rights, powas, dutiss, baunfits, obligations and
remedies of Assignor with sespect to and anising under the Contracts;
provided, however, Benaficiary's cxercise of or Baneficiary's failure tw
exercise auy such autbority will in po mamner affect Assigoor's lLishility
fereundcr or under the Participation Agreement, and provided, fusther,
that Beneficisry will be under no abligstion or duty to exercisc say of the
powers hereby conferred upon it and will bo without lisbility for any act or
failure 10 act in connoction with the prescrvation of iy rights under, wny
of the Contracta. The agaicy and authority bercby granted and creased is
au agency coupled with an bnzcrest.

Upon the ocourrence of an Event of Default and st roy tie thereaftor,
Benoficiary will have the rights and remedies provided by Iaw.

All recitals in any instrurent of asngument or any other instrument
exocutcd by Beneficiary tcident 8o the Contmcts or any part thereof will
be full proof of the maters stated thoroin and no othor proof will be
roquisire © satablish full legul propriety of the action takon by Bencficiary
or of any fact, coundition or thing mcidanl thereto, and all prerequisites of

such action will bo prosumed conclusively 1o bave been parformed or to
bave occurred.

Astignor waivea demaad, notico, protsal, and all demands and notices of
any action vaken by Beneficiary under this Assigument.

Genern). Assignor and Beneficiary agreo as follows:

(a)

Upon tho full performance of Assignor's obligations under the

Participation Agrecxment, this Assignuaent apd the intcrests Groatod bereby will
termvinate. Upon werminotion of this Assigamont, Beneficiary will, at Assignor's

36

t 36/ 55


http:Cltll"Ci.le

2/ 8/'07 THU 15:32

EC. B 2006 2-08PM

(5122180160 ) 4452286

................................................

2] I NO.40a9 P, 3

solc cost and expense, execute and deliver to Assignar such documaonts as
Augignor will rcasonably request to evidence euch tarmination.

®)

()

(]

(v)

M

(m)

Boachiciary w pot, by entering inw this Agsignment or accopting the
assignmont of and scourity imerest in the Contraots, ssauwming or agrecing

to assumc aay obligation or liabilitics on the part of Assignor under the
Contracts.

BeneScitry's roinedies hereunder are cuuulative, and the axercise of agy
one or mote of the rexnodios provided for harein will not be conatrued as &
waiver of soy of Beneficiary's other remodis,

Notice wailed to Asfignor's address as reflected above, or to Assignor’s
most rocent changed addross on  file with Bemeficiary, at least ten (10)
days prior to the related action, will be decroed recasonable.

THIS ASSIGNMENT HAS BEFN MADE IN, AND THE INTERBST
GRANTED HEREBY I3 GRANTBD IN, AND BOTH Will BB
GOVERNED BY, THE LAWS OF THE STATE OF TEXAS IN ALL
RESPECTS, INCLUDING WITHOUT LIMITATION MATTERS OF
CONSTRUCTION, VALIDITY, ENFORCEMENT AND
PERFORMANCE. Thia Astignment may oot be modified, altored or
amendad except il writing duly signod by an suthorized reprecootative of
Beneficiary and by Aasignor. If any provision of thic Assignmeant js
rendezed or doclarcd illegal or uncaforcesble by rcason of xmy existing ot
subsoquanily cnsctad statute, rale or regulation, or by order of or Judpment
of » coun, any and all other terma and provisions of thic Assigument will
recoain in full force and offoot as stated xod sot forth herein.

All potices, damands, requests and other communications raquired or
permitted horounder will be in wnting and may be pexsonally served or
sent by mail, and if given by parsonal servico, it will be decmed to bave
been givaa upon receipt, and if sont by mail, it will be deamed to beve
been given mpon it depotit in the mail, postage propmd, registered or
cextified, rotan reccipt requested, addressed o Assignor or Benoficingy, as
the caso may be. The sddrosscs of the partior to this Assignment arc sct
forth on page 1 of this Assignment. Any of the partioz w this Assigomant
will bave the right W chuuge thoir rewpective addresses by dosignaring a
new addrees in & written notice (o the othar parties as herein roquired.

This Assignment may be cxccuted in inultiple original countarparts.

BXECUTED this day of ,200_.

152389-1
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BENEFICIARY:
TRAVIS COUNTY, TEXAS

By ____
Samuel T. Biscoc, Coumty Judge

Date:
ASSIGNOR.

CONSENTKD TO BY:
By:

Nume:

Title: o

Date,
By:

Nmme:

Titlc:

Daic:
By

Name: _

Title.

Daze:
1523891

: )
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EXHBIID
CONSTRYICTION ADMINISTRATION SERVICES
(oordination and Pre-Copstruction Mccting Services

(2) Tochnical Submittals and Samples
Prepates for the covrdination meoting with the County and the Devolopar a list of
all tochnica! submittals sequired by the Construction Contractor. ‘Thia list shall be
distributcd at tho pro-construction mooting.

(b) Permits

Propages for the coordinanon movling, 8 list of al] permits Lo be obtained by the
Construetion Contractor. This list shall be distributed at the pro-conatraction
meootng.

{(c)Macrial Testing and Inspectiony

Prepares for the coordination moxting recorumandatioas for the project
construction and mater(al testing protacols,

(d)Pre-construction Submittals

Frovides revicw comments on Cosatruction Contracton’ pre-construction
submirtals o the Construction Contractor at the pre-construction meeting. Pro-
conatruclion submittals includo the Construction Conbractor’s constrction
schedale, division of contract, subcontractor list, maranial sapplier list, or any
special submitialz requested of the Construction Contrsctor prier to the pro-
enmsiruction moeting.

2. Adminisirative Tasks

1523891

(a) Prepares drafl agonda for pre-construction mecting.

(b) Dotermines the projoct coxuounication, reporting, submittal
approval/rejecrion protocol, and docurentation YoQuiraments.

(c) Conducts weekly job site meetmgs. Determinos the format for scheduling
md conducting, axd rccording construction meeling minutes.

(d) Reviews and bocomes knowledgaable of any required Dovcloper or County
construclion adroinistration processcs.

(e) Records mooting minutes.

{f) Maiatains Project construction records eonmisting of all correspondenco
rclated 1o the construction of the project including but not limited w:
{i). sl approvod techaical subminals and a technical submittel checklist;
(i1) el approvod fold ordors and change orders;
(iii) contract spocificarions and drawings;
(xv) dailylog;

40
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{v) job meeting minutes;

(v1) clarifications drawings;
(vii) daly prugress roports; and,
{viii) proceased pay requoars

The daily log, as a minimum, shall contain information rogarding weather
conditions, ambient temperstures, Construction Contractor manpower levels,
sub-Consruction Contractors mappower levels, daily bours of inspection,
tavcl ime, copvorsations, work jtems being performed, material dolivery
inforniation and other observations.

Daily Jogs must be completad and include a stoteenest a8 o whethar or not
the Construction Contractor is bohind sehodule or deluying ths prograss of
the work mxl, if a0, the stops the Construction Contractor should thke o gt

back on acheduls. Copicy of daily logs shull be made svalable to the Couaty
upon requcst,

Maintain complete filcs of all Projoct-reluaied documonts at the Project site.

Upoo the completion of cach calendar month, fumish the Counry and the
Developer with a typed statament surnrnarizing the status of the work. n the
oveont the work ic behind schoduale, the statcmont hall also delinaate what
offorts the Construction Conractor muat take w get back oa schedule. A copy
of this statemant shall also ho delivered to the Conatruction Contractor.

Afar ths Project has been coroplotod, sabmit the Project files, along with the
origipal daily logr to TNR.

Construction Phase Sarvices

(a)

Subminals

Process mbrmitialg, including receipt, review of, sud uppropriate action on
shop drawings, suroples and other subminale. Provide rocomumendations for
the County and Developer approvals of “or equal’ substitutions along with
any recommended cout adjustmenty.

(b) Coulzact Modifications

For modifications yoquired by tho County and/or the Developer to resolve
dosign orrors or omussions, the Project Managar shall coordinate with the
Project Engincer to pravide the following sarvicas: Provide recommendations
to the County mnd/or the Dovoloper concorning potcntial changos and
mndifications to the project, which arc encountered durlng coustuction.
[doniify and investigate fewsible altexpatives, lo the cxient practical, and
prepare necosanry plans, dowils, erc. reguired 1 obtain firm coxt 20d schodule
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impact Statements from the Construction Contractor. Evalusto the
Construction Contrsctor’s mmpact staiements and in conjenction with the
Devoloper and the Counly ncgotiste costs for any contemnplated changes with
the Coustruction Contractor. The Project Menager shall prepar sod distribute
chango orders and jotntly sign all Change Ordors with the County and the
Devoloper

(c) Construction Contractor Pay Requests

Upon recerpt of a puy request from a Constroctivn Contxsotor, jointly revies
each line item with the Construction Contractor and advise the Construction
Conwactor’s representative of any discrepancics or conflicts in the pay
requens. Verify the sccuracy of quanbtios of installed, deliversd, and stored
rusterials. Advisc the Cottty and the Doveloper of auy issucs that may
werrant withholdisg, reducing, or delaying pxyment to the Construction
Contracior and provide supporting documentation

(d) Intorpretstion of the Contract Documeants

Upon request, [rovide interpretation or clarification of the construction
documants 10 the County, the Devejopar, or the Construction Contractor.
Detconine 8o acceplable method for coinrounicating interpretations and
clarifications directly to the Construction Contractor beforahand.

(s) Obscrvation

Sito visiw are to bo performad (o the cxient necossary to:

(i) Observe, docurgant, and report to the County, the Developer, aod the
Construction Contractor whethcr the project in being construoted in
accordance with tho contrict documents,

(1) Obsexve, documeat, and repart to the County, the Developor, and the
Construction Contractor whether the proper measure of unit pricc bid
quagtitics is being implameniod, aod coofirm parcantape complotion of
mp sum {rams.

(1i)Obrerve, documeant, und report to the Couaty and the Developer the
progress of the Conatruction Contractor and resousces corumitted 1o the
project by the Construction Coulractor.

(f) Materials Testing and Inapections

g 42/ 55

(i) Establish and administer & raterials sampling and tosting program to
pruvido quality contro! and compliance with the conatuction plans and
specifications.  Utilizing the list of requirsd testing devaloped frona the
construction documents, joiotly dovelop with the Project Eogineer and the
Coastruction Coptracior » testing program for the projeot. The tosting
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program must designato whal sorvioss are to be providad by the Project
Pogmear and the Construstion Conuactor. Compausation for tosting
serviccs provided by the Project Paginear is to be included in the Project
Enginoar's fees for Construction Administration services. Services shull
mclude, bt not be limited (o sofls compacnon testing, concrote cylinder
compression sreugth tesis, gradation analysis, nisocllaoeons shop
inspection, aod owwer wsting required by the comatruction contract
documents, or 85 specifically requosted by tha County sud the Developer.
A copy of the proposed testing program sball be propared for review by
the County and the Devolopar prior to beginning work

(ii) Roview all Jaboratory sod Sicld-testing results o dotormine whether regults
xre in complianee Witk tho consruction contract documents and provide
recommendations for comrection of substandard ioeferialz  and
worlzpanship revealed during testing.

Claims

Asaist TNR and the Developer with claim roviews aod negotiadans upob

roquost and with the proparation of relsted comrespondence #nd
dooumentation.

Contract Enforcement

Ixamine Construction Contactor workruanship, msterials, progress, and
overall complisice with requiraments of the oontract documents mnd
immcdiawly 1aport any obsexved deficiencice 1o the Conatruction Contractar,
tho County, and the Developar. Commimicate W the Compuiction
Contractar, the County, and the Developor what may be becosaary 1o cffect
corrective action. Document deficiencios aud actioas takon by Conatruction
Contraclor to comrect them. Assist the County and the Developer with
ovaluating impacta of potential contract lymination upon projact costs and
schedule.

Conlract Terminaton

Upon requost, ssrist the Coumty and the Deovdloper with complction of an
asecusmant of the ststus of the Conatruction Contractor’s contract, the
dovclopment of an égracmont with tho Construction Contractor’s Surety to
complote the work, and proparing aod holding 8 pre-coustruction meeting with
the replacouont Constnuction Conractor. Unless othorwise specified in the
cootraot, thess services shall bo considered additional scope of work for which
the acopc, methodology, and fos must be nogotisted with the Couaty and the
Devolopor before proceeding.

Project Acceptanco and Close-out

43
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Jointly perform with tlie County the Doveloper, and the Construction
Contractor substantinl compiction snd final inspections and sompils aod
dintributo related punch roquiriog correction. Whem properly completed,
submit O&M manuals to Lists.

Corpile apd review for campleiensas all Opexation and Muintenance
Manuals to bo mbmitted by the Construction Contractor and inform
Canstruction Contractor of any deficiencios .

(i) Roview and corameni oo finsl pay request and supporting closs-out

documents, and provide recommendation for approval or rejection fo
the County and tho Developer

(iv) Upon Projoct completion, obtain the original drswings from the Project

Engincer, imorpomu all as-built conditions on the original ﬂuwinga

and provido 8 copiss to the County aod the Developer at project close:
out.

4. Post Constroction Servicas
(8) Warranty Period Secwicos

152389-1

(@)

(i)

Mcet with County and tho Developur upon request dunng the warramty
period (o invostigate problems with material, squipmeat, end/or
warkmanship thet may anise. Determins whether or pot such problems
are WiTADty isaues or design issues and recommend sojutions.

Coordinate #nd attcnd with the Counly and the Dovclopcr s fioal
warranty inspcction no less than sixty days prior to expiration of
Construction Contractor warranty period. Develap list of daficiencies, if
say, anod determine if deficiencios aro caused by infenor Workmansiup,
cquipment, md/or yuaterisls or caured by other rcasoms. Provide
recornmendations for resolving cach doficiency. Completo » follow-up
inspection with the County to detennine whether deficicoaies bave been
corrected by the Conswuction Contractor prior W expiraion of the
warranly paxiod.
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EXHIBIT &
ENGINEERING SERVICES & DELIVERAB LES:
PROJECT DESICN

1. The Project Engineer shall provide professional sarvices (o produce both Preliminary Plan

Docwnents and final plans, specifioations and estimates for construction documents for
the Project. These services genorully will include, but are xot limited 10 the following;
atonp walar drainage rystern snalysis and design (mry include water qoality and
dewontion); preparing schematic and fmal right-of-wey and oasement parcol oxhibits;
proparing construction documents; completing land surveys, geotschnical investigations
and reports with anglysis necded for pavemnent doxipn, structare foundation design, and
cvaluating slops stability; comploting alipnment and intorscction plans and apalysis;
daveloping rosdway gignage and pavancat marking plans, traffic control plans, and plans
for utility relocation and landscaping; campleting epvironmental assessmonts aqd
mitigation plaas; oonitoriug project cost and applying cost recovery methodologics such
as  valuo ongincenng, ateadiog and leading public meeiings; snd, acquining all
wppropriate rcgulatory pornits and cloarances.

3) The Project Bngincer will perform the following scrvices:

(i) Develop all Plang, Specifications, nnd Estiraatos (PS&B documents) within the
project’s allotted budgat, to atxndards stipulazed by Travis County.

(if) Davelop sad submut a construction cost estimatc at sach phase of the design

projsct.

(it)) Use geuorally mcognized engincoring tucthodology and standards of care

(iv) For each rcquired parmit, either obtain the pannit ox identify the permit for the
Construction Contrector and direct ths Copstruction Contractor W obtain it,

(v) Conduct mnd provido reports for all spplicable envirozwmenial soudies,
cvaluationt, sssessmenits, and calculstion/nogotiatons for mitigation,

(v1) Bstablishh and provide a detailod projeci dosipn 1ask oorapleton. Monitor and
provide task complction report to the Developer and the County.

(vi) Produce s utility rclocation plan and coordinate ALL utility rolocstion offarts
with the appropriaws usility compaay.

(viz)Provide on oall or total tcchnical assistapce during the bidding snd
conatruction periods.

(1x) Propawre spproprisle displays sod eftond meetings with Travie Counry staff,
rogulstory agenciex, and public groups, both as a lechnical advisor mud as a
projcct presenter.

(x) Provide all geotechnical zeports and analysis

{xi) Provide roquired services, a3 derenuined by the County and the Developer, for
consruction sdministration

(b) The Project Bugincer will provide six speciic work products with cach roquiring &
scparate “Notica 1o Proveed” wader the sams contract Authorization to proceed to the

152389-1
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next wark product or phase must bo in writlng in Uic form of & “Notice to Procesd™.
The roguared work products include Work Produc 1, 30% complete design
docutucnty; Work Product 2, 60% complete dosipn documants; Work Product 3, 90%
complete construcion documonts; Work Product 4, the 100% bid-ready set of
construction dosumcats; Work Product 5. Construotion bidding aad award scrvicas;
and Work Product 6: Construotion Administration Services. Work Product 6 shall bo
optional and included ar the disaretion of the Devolopar and the County. Work
Products 1 tuough < shall be submirted for review aad writlen notice-to-proceed
must bo issucd bofore proceading to the next Work Product The review procoss shall
consist of submitting two sets of the plans 22" by 34", specifications, 20d csrimares of
probable cosstruction costs 10 the Developer sed TNR whem the desigo aud
construction documents are 30%, 60%, 90% aod 100% complated. Allow two wraks
for the Developer and TNR to review mad provide writien coumenta and/or approval
for cach subminal. Submit two sats final check sets and allow nns week for the
Developer and TNR to revicw and provide writien commeants and/or spprovad.

() Work Product | 30% oomaplets deaipgn documaonta.

The 30% submmittal should be presenied i two phases if sltomnalive wnalyses
xre included in the scope of work. Tho first phase will be the rowults of the
analyses and the Project Engineer's recormmandationa, The second phase will
he the 30% complets design documents for the solocted altornatve. Public
meetings mey be required in the developmeat of Work Product 1. The 30%
design submirttal is to includo preliminacy eogineoring for the design clancaws
requirod to fully address the project scopa. The requirosants for the 30%
design subrnittals shall a5 8 minimum include the following:

A. Cover sheor indicatmg project oxuc and ¥; site location; design speed;
project limits with begimming and ending stationa; nernes and signarurs
blocks for the project ownorw/partners; symbology legond; anod tha
proposed iudcx of drawings to be included in the plan set.

B. Sits layout drawing;

C. Typical sections showing proposed and existing conditiona.

D. Plan end profilc sheew showing oxisting conditions mnd how design
speed, site  dimance, drainage, and environments! requircracats are

planoed 10 bc mot sa well as the proposed type and location of any
significxnt suctures 1o be includod;

. Cross-sections for ruadways gshowing existing ground conditions and
dopicamg  proposed counditions based upon proliminary alignmsats sad
typicnl sections;,

¥. Wdetification of Bmitx of construction snd properties that could be
affectod by the proposed construction,

G. ldentificution of existing oasemcnts and utilitics that could be affected by
the proposed ounstruction;

I{. Enginocr’s cstumare of costs along with an cxplanation of the method
used and any asmumptions thet were mado. Recommended ohanges for
the partics to qongider if a problecn has boen ldeotified that could
advertey affcot the project schodule oc budget
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Prolimioary list of rcquited iogulatory approvals and right-of-way
tkings
Updated project schadulo with status tracking

Total projected time for completion of Work Product 1 in sixty (60) celendar duys.

Work Product 2: 60% cotnplcte design documents:
The 60% completc documents should addreas all mujot design issuos qud set
direction for completion of the consmuction documoots. A public meeting rmay

be rcquired. The requiromonts for tho 60% design submittals shall as 2
minimum include the following:

A, Couploted aits layour drsoings

B

m o mun

J.

Dravngs that represeat all itoms of work iu the acope of services for the
projeui including coordinates for proposcd alignmont (ao blaxk pages or
missing pages). Revised typical soctions and cross sections 1o reflect
motre complote design

Dn8 spocifications,

. Proposcd construction schedule snd soqucace of work

list of permits required and  schedule for  obtaining ull
panits/spprovals/utlity coordination required prier to bidding
Bngmeoring calculations, studiek, and reports used in design (drxinage
report, gootccbnical report, enviroomental studies & reports, slope
atability wnalywis, prelirninary quantitics, structural deaign, e1c.)

. Drawings should demonstrale coordinstion botween prixac consultaat

and sub-conmltanfs (no russing dosign components 1o be provided by
sub-consullants)

. Enginoer’s esumato of costs along with aan explanativa of the method

used and eoy assumptions that ware made. Recommended changes for
the partios to consider if s problam has been idmtfisd that could
adversaly affect the project schedule or budget

Draft ROW xinip ruspa, sketches, & field votcs, Final ROW dacumcaty
fo be submiued within 30 days of receiviug review comments fiom
Travis County, if 1oquired.

Updsted projoct schadule with sistus acking.

Total projected time for complotion of Work Product 2 iw sixty (60) calcodar days.

(iii) Work Product 3: 90% complew copstruction documents:

Provide construction docurnants (ist wre virtually “ready to bid" with minor
revisions, no outstanding design issucs, all work coordinated and illustrated on
the drawing A public mecting may be requirad. The roquircmenta for the 0%
desipn submittals shall 88 & minimum include the following:

A Complets sot of construction drawings with all details, cross-sectiona,

B

profilca, quantitics, snd title slicat

Full pet of detiiled specifications sed indox n bid-rosdy format
(Microuoft Word {armoat)

a7
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C. Dstailed breakdown cont estironte and associsted bid schodule in County
format

D. Chleulations for unit price quantities and final engioeoring design
calculations

E. List of permits sccured and any preraite/approvals pending.

P

Fina! wility company costs and documenntion from each uhlity
contacted

3, Final conatruction schedule/sequenoe of work.

Total projocted time for completion of Work Product 3 is thirty (30) calendar
doys.

(iv) Work Produet 4: 100°% complots construction docimenta:

Provide fmal plans, specificarions, estirnated, quantitisg, bid schodule, pexrmits,
and verification of property acquisitions awd/or right-of-cntrics for the
construction cotitract, and a list of any cutmaoding issoos 6 bo reolved beforc

vt during project bidding proceas (total projectod tims is 165 calendar day aftor
nouco o procced date)

Total projocted tirgo for completion of Wark Product 4 is fiflocn (15) calepdar

Worl Product 5: Construction Controct bidding and award services:

Pravide assistance with responding to bidder questions, prepacing addeada,
tabulating aod evaluatng bids, and providing recommendation for award.

Total projocted time for completion of Wark Product § is 1o bo deterrmned af the
tmc ths projcct is approvoed for biddiug.

(vi) Work Product 6: Construction Phase Services:

Construction phase scrvices are 10 be provided in accordsnce with Exhibit K
throagbout the periud of construction to provide tachnical interpratations and
clanfications of the contract documents; o provide fechnlcal reviows and
approvals of constuction submitials; to obscrve that the work is proceeding In
accordance with the oontract documents and to documant the pro gress and
cffort; Lo prepare, reproduce, and distribute supplementel drawings and
specifications in roaponss Lo roquests for informuation by the Construction
Contractor; to inform the Construotion Contractor, the Counry and the Devalopar
iromediately upon identifying unscceprable deviations from the contract
documents and docurnent such deviationa; to resolve problems which arise
during performance of the work by the Construction Contractor; and, (o perform
)] other duties that are includced in the contract Construction phaac servicos
stall extend through the Consrructioy Contractas’s warmnty of construction,
staring aftor the County esd the Devoloper issus the project Cornplction
Catficate or from the date of the notice of Subatantial Completion, The
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warranty period during which the Project Bogincer's services shall be pravided
shall not excood onc year uniloas otherwiss specificd herein.
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EXHIBIT F

ENGINEERING SERVICKS & DELIVERABLES:
UTILITY RELOCATION SERVICKS

1. Roscarch records of properties within project liraits of construction
a) identfy all utility comnpanies that serve (e properties
%) idendfy casernents ou the property and obtain descriptions and copies of any dedication
instrumaats and plats
¢) idenufy ownors of utilitios and contact information
2. Obuin exuning coudition and propused improvement information from wtility compuroa
4) detenine type, size, and spproximatc [ocation of existing utilities.
(i) interview appropriate utibty company reprasentatives
(i1) obrain as-built drawings if wvailable
b) determuge foture plans for utility work within the limits of construction
(i) interview sppropristo utility company representatives
(ii) if available, obtain proliminary utiiry engincering plas and schedule for futurc
imrprovements
(lii)If no engincenng plans are available, obtuin dogcription of proposcd tasprovoraouts
including design criteria that will be used including but not lunjted to:
A) utility assigament
B) depth requxrements
C) deagn requiremacnts for separation from other utlitics, structures, or activities
3. Revicw project design infoomstion for existing «nd potantial conflicts
a) plag shects ahowing existing and propowsd vonditions for rosdways, bridgas, buildings,
urilitics, topography, fances, walls, storm scwer systams, ofc.
b) profile shocws thowing axisting and proposed conditions
) detail shoets for foundations showing sizc aad depth requiremacoty
d) cross sections showing existing ground snd proposed lmprovement including
sxcavations, exnbankmeats, drainagoe channels, etc
4. Coordinate the roloontion, protection, vpgrading or sbandonment of uslities
8) Tdontfy with the County's Project Managers spparent oouflicls betwean existing or
proposcd utilities and dic project tnprovemonis shawn io the deaign doowmeats.
b) Provide copias of design documcnts to all utthity scrvice providers along with list of
conflicts identifiod i
i)maintsin database of utility compames provided with design information, contact
pasons and pwobors, ioformstion  tranaminals, written and  verbal
communicatous, snd aoy other pertinent information showing who wag
involved (u the ooordination, the decisiona made, xud the timo taken to complele
the proccss
il) moot with urility company representarives o determine their proposed method
for reconciling conflicts and communicate the information to the County
ili) maeet with the County and County Alorncys and/or the utility company
represcotalives and other public enfitics as nceded to assist with reconciling

conflicts bekweon utilitics and ths proposed improvemants, and record and
distribute minutcs of such mectings

152389-1

50

# 50/ 55


http:propo.ed
http:req\l.irmnc.ut
http:l>ILJVl.1U

g 51/ 99
32 (5122180160 ) 4452286
5/ 8/'07 THU 15:

Bee g 006 TN wew T T T TR e s

) prepare draft of clemonfs to be jucluded in apy utility agrecments or
memorandum of understandings to be developed hetwoen the County aad utility
sorvice providens. Include rospopsibilities for roloocation, upgrading, or
protection; specifics ralared to coms, schoduling, sizew and rypes, vertical and
horizoptal locations; and, amy special comstruction and/or protecton
toquircmants,

v) provide documentation of correspondence apd coordination effort to the County
upoon complctivn of sssipumrat

5. Additiona) Sorvices, if upproved by the Coumsy:

) fcld abeck locations of above ground ntilitics mnd visible compunents of below  ground
utilices and mark locations rclative 1o oxining topographic foutures on mapping to be
provided by the County.

¢t) provids, or confract with companiss thal cun provide, underground utility locating
sexvicos.

d) hand cxcavate to verify location of utilitics

e) represcat the County st Austin Area Utility Coordinating Commities toootings

{) nttend pre~constiuction and copatruction mactings

) provide docrnontation and testimony as nceded to help resolve claims relatsd to utility
work or propecty condemnation cases.

152389-1
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Travis County Commissioners Court Agenda Request

Work Session

. Request made by: % Phone # 854 -9434

Joseph P. Gieselman, Exg&cutive Manager

. Requested Text:

Consider and take appropriate action on request to approve an Interlocal Cooperation

Agreement with the City of Austin for the Braker Lane 2005 Bond project (US 290 at
Harris Branch Parkway to SH 130 at Parmer Lane), in Precinct 1

. Approved by: Ron Davis, Commissioner Precinct 1

Backup memorandum and exhibits should be attached and submitted with this
~ Agenda Request (Original and eight (8) copies of agenda request and backup).

Please list all of the agencies or officials names and telephone numbers that might

be affected or be involved with the request. Send a copy of this Agenda Request
and backup to them:

Required Authorizations: Please check if applicable:

Planning and Budget Office (473-9106)
Additional funding for any department or for any purpose
Transfer of existing funds within or between any budget line item

Human Resources Department (473-9165):

A change in your department’s personnel (reclassifications, etc.)
Purchasing Office (473-9700)

Bid, Purchase Contract, Request for Proposal, Procurement

County Attorney’s Office (473-9415 s -
_ X Contract, Agreement, Policy & Procedure Lo 32
2E5 W
= |
3 =
w

AGENDA REQUEST DEADLINE: This Agenda Request complete with the backup memorandum and exhibits

should be submitted to the County Judge’s Office no later than 5:00 PM on Tuesday for the following week’s

meeting. Late or incomplete requests may be deferred to the next subsequent meeting.

MyDocsINEMcu\AgendaRequest!. Doc
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October 23, 2007 B

MEMORANDUM

TO: Members of the Commissioners’ Court w

THROUGH:  Joseph P. Gieselman, Executive Manager

FROM: Steve Manilla, P.E., TNR Public Works R} 0

SUBIJECT: Interlocal Cooperation Agreement with City of Austin for Braker Lane Public-
Private Project

Proposed Motion:

Consider and take appropriate action on request to approve an Interlocal Cooperation Agreement
with the City of Austin for the Braker Lane 2005 Bond project (US 290 at Harris Branch Parkway to
SH 130 at Parmer Lane), in Precinct 1

Summary and Staff Recommendations:

The Braker Lane improvement project was initiated when the County included it as a Tier 1 public-
private partnership project in the 2005 Bond referendum. Upon approval of the bond referendum the
County and the Developer were required to enter into a Participation Agreement before December
31, 2006 and it was accomplished on December 19, 2006. The basic terms of the Participation
Agreement are that the Developer donates all right-of-way within its control and shares the
engineering and construction costs for the roadway sections to be constructed within its property.
Prior to the bond referendum the City of Austin indicated willingness to pay 1/3 of the construction
costs. As such, the County budgeted for 33% of the construction cost and 50% of the engineering
costs. Subsequently, legal staff of the City and County has developed the attached Interlocal

Cooperation Agreement. The Interlocal Agreement is to be presented to the City Council at a
December 2007 meeting.

TNR recommends approval of the Interlocal Cooperation Agreement.



Budgetary and Fiscal Impacts:

The 2005 Bond program, the Participation Agreement with the developer, and this Interlocal
Agreement with the City of Austin will provide engineering, right-of-way, and construction funds
for the project. The estimated construction cost for the project is approximately $8,000,000 of which
the City will provide $2,670,000 for construction costs; the Developer will provide 50% of design
costs and 33% of construction costs for that portion of the roadway that crosses its property; and, the
County will provide the remainder. The County’s current cash flow for this project provided
$700,000 of initial construction funds in March 2007 and will provide an additional $3,400,000 in
March 2008. Under the terms of the Participation Agreement all costs attributable to the County are
contingent upon the availability of County funds. City staff has indicated that their funds are
currently available. The Developer will be required to post fiscal security for its share of the
construction costs prior to awarding the construction contract.

Issues and Opportunities

The area served by the Braker Lane, Parmer Lane, Decker Lake Road, and Braker Lane (Tier II)
2005 bond projects is in the City of Austin Desired Development Zone. These projects will provide
transportation infrastructure needed to move traffic through the region as the Wildhorse Ranch PUD,
Indian Hills, Whisper Valley, and other developments evolve, generating thousands of vehicle trips
per day.

The Interlocal Cooperation Agreement supplements the previously approved Developer Participation
Agreement by providing City funds for 33% of construction costs. The City retains approval
authority over the expenditure of their funds and may inspect the construction as it progresses prior
to approving invoices and change orders.

This project consists of constructing approximately 9000’ of 4-lane roadway in five phases from
US290 at Harris Branch Parkway south to SH130 at the Blue Bluff Road (future Parmer Lane)
interchange. The Participation Agreement provides for design and construction of three of the five
phases. It is in the 2030 CAMPO plan where it is planned to be a 4-lane arterial roadway.

Completion of the roadway under the terms of the Participation Agreement is consistent with the
CAMPO plan.

As proposed in the Participation Agreement the project is divided into multiple phases and the first
construction contract is to be awarded in the summer of 2009. The completion of the Developer’s
portion of the project is contingent upon the Developer obtaining Capital Metro approval for a
grade-separated railroad crossing which will likely be approved because this is Cap Metro’s
preferred design. The construction of the partnership portion of the project is expected to take up to
two and one-half years to complete once it gets started. All work under the Participation Agreement
is to be completed and accepted by the County by September 1, 2011.

Approximately 4000°of the 9000 alignment is located on property not owned or controlled by the
developers. The July 2005 partnership guidelines adopted by the court state that the Developer will
be responsible for dedicating right-of-way and sharing the costs of construction for sections of the
roadway that cross property owned or controlled by the Developer. The County bond project budget
was largely based upon the County being able to cost share one-third of the construction cost of this



project and relied upon developers donating most of the right-of-way. If the County can not partner
with private parties for the full length of the project there may not be adequate funds to complete the
originally planned four-lane roadway. Under these circumstances TNR may utilize available funding
to complete at least two lanes of the roadway for the length of the project that is not included in
Participation Agreements.

The project is to provide a four-lane roadway from the US290E intersection with Harris Branch
Parkway to the SH 130 interchange with Parmer Lane. TxDot is planning to provide an interchange
at Harris Branch Parkway when their US290E toll road project is constructed. TxDot obtained
approval to construct US290E as a toll road on October 8, 2007. While awaiting this approval they
have been developing a design for realigning a 4000 section of FM3177 to make it intersect with
US290E at the Harris Branch interchange. Such realignment will provide a safer, more direct, and
still fully state-maintained route from US290 to the County Exposition Center and points south. If
the realignment of Decker Lane is completed Braker Lane will “T” into Decker Lane approximately
1500’ south of US 290. TxDot will pay for designing and constructing the realignment if the County
will obtain the right-of-way. To do this the County will need to acquire 3.7 more acres of right-of-
way than it would have if it made a direct connection to Harris Branch Parkway. However, under
these circumstances the County’s project will terminate at the realigned FM3177 instead of US 290,
resulting in County construction cost savings that will more than offset the higher right-of-way cost.
TxDot will ask the County to assume responsibility for the existing 4000’ long section of FM3177
after the realignment has been completed. This existing section of state highway is in very good
condition and will not create an extraordinary burden on Travis County road maintenance programs.
TxDot also indicates that for safety and operation reasons no interchange will be provided at the
existing Decker Lane (FM3177)/US290E intersection.

Residents of the Harris Branch subdivision have indicated opposition to changes that will put more
traffic onto Harms Branch Parkway north of US290, an area within Austin’s city limits. Harris
Branch Parkway is currently a four-lane divided arterial and in the CAMPO 2030 Plan and 2025
Austin Metropolitan Area Transportation Plan it is shown to ultimately be expanded to six lanes.
TNR staff has met with HOA representatives and they are most concerned that the additional traffic
and the future widening will increase the nisk of pedestrian-vehicle accidents, particularly since there
is an elementary school located on the west side of Harris Branch Parkway and the subdivision is on
the east side. They also are concerned that the current condition of the pavement on Harris Branch
Parkway is not adequate to accommodate additional traffic. The pavement is comprised of concrete
rather than asphalt and heaving in areas has caused poor rideability. They are also concerned about
additional traffic noise. TNR staff discussed the HOA’s concerns with City staff who indicated that
they would investigate a variety of methods for ensuring a safe crossing at the school, which they do
routinely at school crossings. They also indicated that they have no funds at this time to reconstruct
Harris Branch Parkway but they will submit it for a future bond referendum. The traffic noise issue
may be able to be mitigated through the future pavement rehabilitation. Also, it is anticipated that the
future construction of Arterial ‘A’ between US290 and Parmer Lane will help to reduce the amount
of traffic on Hams Branch Parkway. The HOA is also opposed to the realignment of FM3177,
discussed above. Indications are that TxDot will present their realignment project at a public meeting
carly next year.



Under the terms of the Developer Participation Agreement the Developer will take the lead on
administering the engineering and construction contracts for the segments of the project that they
control. When bidding of the construction contract occurs the Developer will be required to use a
competitive process and include the County’s HUB goals in the bidding documents. The Developer
will award and enter into the construction contract and be responsible for quality control/quality
assurance throughout the construction process. The County and City will reimburse the Developer

for their share of the costs for work completed by the Developer to the City’s and County’s
satisfaction.

City and County legal staff have prepared the attached Interlocal Agreement. It is expected to be
placed on a December 2007 City Council Agenda.

Required Authorizations:
Assistant County Attomney: Christopher Gilmore

Attachment:

Vicinity Map

Typical Section

City of Austin Interlocal Cooperation Agreement
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BRAKER LANE EXTENSION
INTERLOCAL COOPERATION AGREEMENT
CITY OF AUSTIN AND TRAVIS COUNTY

Gy

LT

\

This Interlocal Cooperation Agreement is made and entered into by and between the Gity
of Austin, Texas (the “City”) and Travis County, Texas (the “County”), hereinafter
collectively referred to as the “Parties”, upon the premises and for the consideration
stated herein.

WHEREAS, the County has entered into that certain Braker Lane Participation
Agreement with Austin Boise Ventures, LP, Wildhorse Investments, Ltd., and J&T
Development Group ("Developers™) for the construction of and cost participation in the
extension of a section of Braker Lane as a four lane arterial within right-of-way dedicated
by Developer and/or as subsequently acquired (the “Project”); and

WHEREAS, the Project is located within and adjacent to the limited purposes City himits
within the State Highway 130 development corridor; and

WHEREAS, a portion of the Project is located within the Limited Purpose Annexation
Area of the City and is the subject to that certain Ordinance No. 020214-43 and the
incorporated Regulatory Plan dated effective on February 25, 2002; and

WHEREAS, the Project forms a connecting link in the future transportation infrastructure
of the City and provides for interconnectivity to other arterial highways and State
Highway 130; and

WHEREAS, the Project will accommodate traffic into and out of the present and future

full purpose limits of the City in excess of the traffic created by the adjacent private
development, and

WHEREAS, the Project, which is generally described and depicted in attached Exhibit
“A”, may be developed in multiple phases, and

WHEREAS, premises considered, the City desires to participate in the cost of the
development and construction of the Project; and

WHEREAS, the Parties intend to conform to this Agreement in all respects with the
Interlocal Cooperation Act, Texas Government Code Section 791.001, et seq.;

NOW, THEREFORE, the Parties agree as follows:

Page 1



2.

Project Management.

@

(b)

©

(d)

(¢)

The County will provide the project management services for the
development and construction of the Project, as set forth herein. In doing
so, the County will be responsible for the management of the Braker Lane
Participation Agreement, which has been approved by the County and the
Developers.

The Director of Public Works of the Travis County Transportation and
Natural Resources Department (the “County’s Director’”) will act on
behalf of the County with respect to the Project, coordinate with the City,
receive and transmit information and instructions, and will have complete
authority to interpret and define the County’s policies and decistons with
respect to the Project. The County’s Director will designate a County
Project Manager and may designate other representatives to transmit
instructions and act on behalf of the County with respect to the Project.

The City's Public Works Director (the “City’s Director”) will act on

behalf of the City with respect to the Project, coordinate with the County,
receive and transmit information and instructions, and will have complete
authority to interpret and define the City’s policies and decisions with
respect to the Project. The City’s Director will designate a City Project
Manager and may designate other representatives to transmit instructions
and act on behalf of the City with respect to the Project.

If a disagreement between City and County anises regarding engineering
design, design and construction standards, plans and specifications,
mspection and testing, deficiencies and remedial action, change orders, or
any other requirement or provision of this Agreement, and the
disagreement is not resolved by the City Project Manager and the County
Project Manager, it shall be referred as soon as possible to the City’s
Director and the County’s Director for resolution. If the Directors do not
resolve the issue, it shall be referred as soon as possible to the Assistant
City Manager responsible for public works and the Executive Manager of

the Travis County Transportation and Natural Resources Department for
resolution.

The Project may be constructed pursuant to Section 232.105, Local
Government Code and Sections 791.001, Government Code.

Project Development.
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(@)

(b)

(©)

(@

(e)

®

The County will be responsible for the management of the development of
the design and construction of the Project, including (i) the development
of the engineering design, plans and specifications for the roadway
improvements and sidewalks, (ii) the surveying, (iii) the right-of-way and
easement acquisition, (iv) the construction, (v) the inspection and testing
and any required permitting and environmental assessments and
clearances associated with the Project, and (vi) acceptance of the
completed work.

The plans and specifications for the Project shall be in accordance with the
design and construction standards applicable under Title 30, Austin City
Code (Austin/Travis County Subdivision Regulations), as amended by
Ordinance No. 020214-43 and the incorporated Regulatory Plan dated
effective February 25, 2002, unless otherwise agreed by the Parties. In
addition, the County will ensure that the plans and specifications will
comply with the applicable Texas Accessibility Standards.

The County will ensure that the design engineer provides professional
liability, automobile hability, and general liability insurance in accordance
with the standard requirements of the County for such projects, during the
term of the design and construction and the County will have the County
and the City named as an additional insured with respect to such general
liability and automobile liability coverage.

The County and, to the extent set forth herein, the City will be responsible
for the review and approval of the engineering design, plans and
specifications and for construction inspection and testing for the Project.
In addition, the County and, to the extent set forth herein, the City will be
responsible for the review and approval of any modifications to the
engineering design, plans, and specifications for the Project, during the
development and construction of the Project.

A City permit and associated fees shall be required only for any part of the
Project within the City’s full purpose corporate limits. The application
review process and fees for any such permit shall be the same as the
process and fee requirements that the City applies to its own road projects.
The City shall coordinate the City’s review of any permit application and
issuance of the permit concurrently with the City’s review and approval of
engineering design and plans and specifications for the Project.

The Parties will participate in joint review meetings with representatives
from all affected City and County Departments in order to avoid and
resolve conflicts in review comments. The City will provide a designated
review team to expedite the review process.
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(g) The County shall require the contractor to immediately take any
appropriate remedial action to correct any deficiencies identified by the
City.

Project Bidding & Award of Construction Contract.

The County will be responsible for overseeing the solicitation of bids for the
construction of the Project based on the approved plans and specifications. Bids
shall be solicited by means of a competitive process and in accordance with the
County’s minority and women-owned businesses policy. If the Developer solicits
the bids, bids from at least three (3) reputable contractors will be solicited. The
County will notify the City of the lowest responsible bidder and the amount of the
bid for the Project and the City shall respond within seven (7) working days.
Upon written agreement of the City, the County will approve a firm unit-price or
lump sum contract for the construction of the Project with the successful bidder.

Additional Management Duties of the County. The County hereby covenants and
agrees to provide to the City:

(a)  four (4) sets of the plans and specifications for the construction of the
Project at appropriate intervals for the City’s review and approval;

(b)  wntten responses to the City’s initial plan review comments within
fourteen (14) working days of receipt from the City;

(c)  written notice of the schedule for design and the advertisement for bids,
award of contract, and construction of the Project;

(d) written notice of the bid tabs for the Project;

(e)  written copy of all contracts affecting the Project, including accompanying
information regarding compliance with the County’s minority and women
owned business policy;

)
a monthly itemized statement of all disbursements made and debts
incurred during the preceding month relating to the Project, including
copies of invoices, statements, vouchers, or any other evidence of payment
of debt and accompanying information regarding compliance with the
County’s minority and women owned business policy;

(g) executed change orders, jointly approved by the City and the County,
related to the Project;
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(h) sufficient notice, documentation and opportunity for the City to review
and jointly approve the construction contractor’s application for final
payment with accompanying information regarding compliance with the
County’s minority and women owned business policy;

@) a copy of any change order request related to the Project within two (2)
working days of its receipt by the County, by delivery to the City’s Project
Manager for review and approval; and

(h) upon satisfactory completion of construction and any applicable warranty
or construction performance period, the County will accept the portion of
the Project which 1s located within the County, and furnish the City a copy
of the record drawings of the Project for the City’s records.

Management Duties of the City. The City hereby covenants and agrees to:

(a)  review and approve the submitted plans and specifications by providing
any initial comments within fourteen (14) working days of submittal,
review and approve the County’s responses to those initial comments
within seven (7) working days, and work in good faith to resolve any
outstanding issues;

(b)  expeditiously review any applicable permit applications and work in good
faith to resolve any outstanding issues;

(c)  review any change order proposal for the Project and return the change
order request to the County within five (5) working days of its receipt by
the City’s Project Manager, with a written recommendation for its
disposition; respond to requests for information within three (3) working
days and requests for approval of shop drawings within ten (10) working
days;

(d)  at the option of the City, perform any additional independent inspection
and testing on the Project in coordination with the County’s inspectors and
as agreed to by the County and City Project Managers, and in a timely
manner; and in connection therewith, the City will designate inspectors to
make any such inspections, including any joint final inspection of the
completed Project with the County; the City’s inspectors shall
communicate any issues to the County’s inspectors only, and County
inspectors will in turn communicate those issues to the construction
contractor;

(e)  coordinate with the City and County Project Managers, as reasonable and
necessary;
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H immediately report any deficiencies observed in the construction of the
Project in writing to the County’s Project Manager;

() review and jointly approve the construction contractor’s application for
final payment;

(h)  attend meetings at the request of the County’s Project Manager; and

@) upon satisfactory completion of construction and any applicable warranty
or construction performance period, the City will accept the portion of the
Project, which is located within the City.

Bond and Guarantee. All construction contracts affecting the Project shall include
a payment and performance bond acceptable to and in favor of and benefiting the
County and the City, for the full amount of the contract and a warranty by the
contractor executed in favor of and benefiting the County and the City, for a
period of one year from the date of acceptance of the Project.

Liability. To the extent allowed by Texas law, the County and the City agree that
each entity is responsible for its own proportionate share of any liability for its
negligent acts or omissions. In addition, the construction contractor shall be
required to provide workers compensation insurance, auto liability and general
liability insurance in the standard amounts required by the County. The County
and the City will be included as an additional insureds on the above-referenced
insurance policies and a waiver of subrogation will be provided on the auto
liability, general liability and worker’s compensation coverages.

Financial Obligations.

(@)  The Developer shall initially pay for engineering services and deliverables

and project management and be reimbursed by the County as provided in
the Developer Agreement.

{b)  The Developer will imtially pay all costs of construction of the Project,
including construction, surveying, inspection, testing, and the cost of any
change orders made necessary by field changes to address unanticipated
conditions. The County will reimburse the Developer one third (1/3) of
those costs with funds the City deposits with the County under this
Agreement, not to exceed the amount of $2,670,000.00, unless otherwise

approved by the City, and one third (1/3) of those costs with the County’s
own funds.

(c)  The City shall deposit $2,670,000.00 into an escrow account with Travis
County within 30 calendar days of notification to the City by the County
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(d

(e)

®

®)

of the successful bidder and the bid amount, unless otherwise agreed to by
the City and the County in writing,

The County shall obtain the written approval of the City for all change
orders prior to the County issuing the approved change order to the
Developer and/or contractor, such approval not to be unreasonably
withheld or delayed. The City’s Project Manager shall meet with the
County’s Project Manager to review the contractor’s progress reports and
invoices for the Project before approval by the County.

The City agrees to pay all liquidated damages, delay damages, de-
mobilization costs, re-mobilization costs, and any other associated costs of
the construction contract for the Project by reason of the City’s non-
payment of any change order within ninety (90) days of the date of
submittal by the County.

The County shall promptly notify the City of any such claim for damages
and the County and the City shall negotiate for the resolution of the claim.
In the event that a decision is made to litigate such a claim, the City shall
be solely responsible for any or all costs recited above, and the costs of
litigation, including, but not limited to, attorey's fees, court costs,
depositions, experts, the amount of any damages contained in a judgment
or settlement, interest, and the costs of appeal.

The Parties agree to and shall provide their respective shares for the
development of the Project on a timely basis in order to meet the Project
schedule. If required under this Agreement, the City shall deposit any
additional City funds due within ninety (90) days of receipt of invoice by
the County, such invoice to be accompanied by the change order request
from the construction contractor, which has been recommended for
approval by the County’s and the City’s Project Manager.

The County Treasurer shall act as Escrow Agent for the management of
the City’s funds and shall deposit the funds in an interest bearing escrow
account. The County shall invest the funds in accordance with the Public
Funds Investment Act, and any other applicable laws or bond covenants.
The interest and any unused portion of the public funds provided by the
City under this agreement shall be returned to the City within 30 calendar
days after the completion of the Project. The County shall provide the
City, at least quarterly, with an accounting of the deposits to and
disbursements from the City’s escrow account. The County will make its
records available, at reasonable times, to the City’s auditors, or its
independent financial advisors or other professionals who provide
arbitrage rebate calculations to the City.
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@

®

(h)  The County Treasurer shall timely pay submitted invoices for the Project.

The invoices for the Project will be paid on the basis of work completed in
accordance with the approved plans and specifications.

(1) The City acknowledges that, in connection with the execution of this

Agreement, it has received the analyses and recommendations required by
City of Austin Ordinance No. 000824-22 establishing covenants regarding
the general obligation bonds authorized under Proposition No. 1 on
November 7, 2000. The City may reimburse itself for its costs incurred
under this Agreement from any district assessments or taxes allocated to
the payment of such costs at such time a special district is created in the
area of the project and the district establishes such an assessment or tax.

Miscellaneous.

Force Majeure. In the event that the performance by the County or the City of
any of its obligations or undertakings hereunder shall be interrupted or delayed
by any occurrence not occasioned by its own conduct, whether such occurrence
be an act of God, or the common enemy, or the result of war, riot, civil
commotion, sovereign conduct, or the act of conduct of any person or persons
not a party or privy hereto, then it shall be excused from such performance for

such period of time as it reasonably necessary after such occurrence to remedy
the effects hereto.

Notice. Any notice given hereunder by either party to the other shall be in
writing and may be effected by personal delivery in writing or by registered or
certified mail, return receipt requested when mailed to the proper party, at the
following addresses:

CITY: Sondra Creighton, Director
City of Austin Public Works Department
505 Barton Springs Road
Austin, Texas 78704

WITH COPY TO: Gordon Bowman

Assistant City Attorney

City of Austin Law Department
301 W. 2" Street

Austin, Texas 78701

COUNTY: Joe Gieselman

Executive Manager, TNR
P.O.Box 1748
Austin, Texas 78767
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WITH A COPY TO: David Escamilla
Travis County Attorney
P. O.Box 1748
Austin, Texas 78767

(c) Number and Gender Defined. As used in this Agreement, whenever the context so
indicates, the masculine, feminine, or neuter gender and the singular or plural
number shall each be deemed to include the others.

(d) Entire Agreement. This Agreement contains the complete and entire Agreement
between the parties respecting the matters addressed herein, and supersedes all prior
negotiations, agreements, representations, and understanding, if any, between the parties
respecting the joint construction of the Projects. This Agreement may not be modified,
discharged, or changed in any respect whatsoever except by a further agreement in
writing duly executed by authorized representatives of the parties hereto. No official,
representative, agent, or employee of Travis County, Texas has any authority to modify
this Agreement, except pursuant to such express authority as may be granted by the
Commissioners Court of Travis County, Texas. The recitals set forth above and the
attached exhibits are incorporated herein.

(e) Effective Date. This Agreement takes effect upon the last date of due execution of
the Agreement by the County and the City.

(f) Other Instruments. The Parties hereto covenant and agree that they will execute other
and further instruments and documents as may become necessary or convenient to
effectuate and carry out the purposes of this Agreement.

(g) Invalid Provision. Any clause, sentence, provision, paragraph, or article of this
agreement held by a court of competent jurisdiction to be invalid, illegal, or ineffective
shall not impair, invalidate, or nullify the remainder of this Agreement, but the effect
thereof shall be confined to the clause, sentence, provision, paragraph, or article so held
to be invalid, illegal, or meffective.

(h) Cumrent Funds. The party or parties paying for the performance of governmental

functions or services shall make payments therefore from current revenues available to
the paying party.
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CITY OF AUSTIN, TEXAS

By: M%S\_}
Name: ﬂud&z)ﬂfa&
Title: A’SS“' 0,, {*J /Ma,nﬂ,{e[‘

Authorized Representative
Date:____|R2—/1-0]

Approved as to Form:

e /AR

'Assistht-lvﬁ%ﬁomey
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TRAVIS COUNTY, TEXAS

By:/&lm:ﬂ - /go&;_,t
ty Judge

Samuel T. Biscoe, Coun!

Date: /d*°S -~ 07
Cee /0- 30:09)
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