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#

Travis County Commissioners Court Agenda Request

Voting Session _10/26/2010 Work Session
(Date)
L A. Request made by: Joseph P. Gieselman /‘%< Phone # _ 854-9383

Signature of Elected Official/Appointed Official/Execytive Manager/County Attorney

B. Requested Text: Receive comments regarding variance requests under Chapter 62 and
Chapter 64 of the Travis County Code by Synagro of Texas — CDR, Inc. for a
Proposed Sewage Sludge Beneficial Use Land Application Site.

s o - A
C. Approved by:  lpn @fgﬁ/go (Jf %f 4
Marga‘fet J. Gongg%, C6mmissi§3ner, Precinct 4

A. Backup memorandum and exhibits should be attached and submitted with this Agenda
Request (original and eight (8) copies of agenda request and backup).

B. Please list all of the agencies or officials names and telephone numbers that might be
affected or be involved with the request. Send a copy of the Agenda Request and
backup to them:

1L A. Backup memorandum and exhibits should be attached and submitted with this  Agenda
Request.
B. Please list all of the agencies or officials names and telephone numbers that might be affected
or be involved with the request. Send a copy of the Agenda Request and backup to the
following;:

Stacey Scheffel, Floodplain Administer
Jon White, NREQ Director, TNR
Anna Bowlin, Dir. Development Services
Tom Nuckols, Co. Attorney’s Office
Julie Jo, co. Attorney’s Office
Tom Weber, Env. Quality Program Mgr
111. Required Authorizations: Please check if applicable:

___Reduced funding for any department or for any purpose
____ Transfer of existing funds within or between any line item budget
_ Grant
Human Resources Department (854-9165)
____ A change in your department’s personnel (reclassifications, etc.)
Purchasing Office (854-9700)

____Bid, Purchase Contract, Request for Proposal, Procurement

County Attorney’s Office (854-9415)
_ Contract, Agreement, Policy & Procedure

AGENDA REQUEST DEADLINE: This Agenda Request complete with backup memorandum and exhibits MUST be
submitted to the County Judge’s Office no later than 5:00 p.m. on Monday for the following week’s meeting. Late or
incomplete requests will be deferred.
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#

Travis County Commissioners Court Agenda Request

Voting Session _10/26/2010 Work Session
(Date)

L A.  Request made by: Joseph P. Gieselman

7\ Phone # __854-9383
Signature of Elected Official/Appointed Official/ ecutiye Manager/County Attorney

B. Requested Text: .
Consider and take appropriate action on the following in Precinct Four regarding variance
requests by Synagro of Texas — CDR, Inc. for a Proposed Sewage Sludge Beneficial Use
Land Application Site, including:
A) A Variance under Chapter 62 of the Travis County Code from the Setback
Distance Requirement to Individual Residences; and
B) A Variance under Chapter 64 of the Travis County Code from the Setback
Distances from the 100-Year Floodplain.

C. Approved by:

Margaret J. Gomez, Commissioner, Precinct 4

A Backup memorandum and exhibits should be attached and submitted with this Agenda
Request (original and eight (8) copies of agenda request and backup).

B. Please list all of the agencies or officials names and telephone numbers that might be
affected or be involved with the request. Send a copy of the Agenda Request and
backup to them:

1L A. Backup memorandum and exhibits should be attached and submitted with this Agenda
Request.

B. Please list all of the agencies or officials names and telephone numbers that might be affected
or be involved with the request. Send a copy of the Agenda Request and backup to the
following:

Stacey Scheffel, Floodplain Administer Julie Jo, Co. Attorney’s Office
Jon White, NREQ Director, TNR Tom Weber, Env. Quality Program Mgr

Anna Bowlin, Dir. Development Services

III. Required Authorizations: Please check if applicable:
__Reduced funding for any department or for any purpose
____Transfer of existing funds within or between any line item budget
_ GQrant
Human Resources Department (854-9165)
_ A change in your department’s personnel (reclassifications, etc.)
Purchasing Office (854-9700)

___ Bid, Purchase Contract, Request for Proposal, Procurement

County Attorney’s Office (854-9415)
_ X Contract, Agreement, Policy & Procedure

AGENDA REQUEST DEADLINE: This Agenda Request complete with backup memorandum and exhibits MUST be
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submitted to the County Judge’s Office no later than 5:00 p.m. on Monday for the following week’s meeting. Late or
incomplete requests will be deferred.
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TRANSPORTATION AND NATURAL RESOURCES
JOSEPH P. GIESELMAN, EXECUTIVE MANAGER

411 West 13th Street
Executive Office Building
PO Box 1748

Austin, Texas 78767
(512) 854-9383

FAX (512) 854-4697

October 26, 2010

MEMORANDUM
TO: Members of the Commissioners Court
FROM: Joseph P. Gieselman, Executive Manager, TN
SUBJECT: Synagro of Texas — CDR, Inc., Application No. _ ’4 18

Proposed Motion: Consider and take appropriate action on the following in Precinct Four
regarding variance requests by Synagro of Texas — CDR, Inc. for a Proposed Sewage Sludge
Beneficial Use Land Application Site, including:
A) A Variance under Chapter 62 of the Travis County Code from the Setback Distance
Requirement to Individual Residences; and
B) A Variance under Chapter 64 of the Travis County Code from the Setback Distances
from the 100-Year Floodplain.

Summary and Staff Recommendations: Synagro of Texas — CDR, Inc seeks to land apply
sewage sludge, a byproduct from municipal wastewater treatment, onto agricultural pastureland
in Precinct 4, south of Richards Drive near the community of Garfield. The properties proposed
for land application total approximately 435 acres and are owned by local property owners who
are providing Synagro access and permission to apply the sludge. Synagro requests variances to
land apply sewage sludge closer than the setback from individual residences and to land apply
within the floodplain, but at least 200 feet from all surface waters. Synagro does not propose to
construct any structure on the site.

Travis County Code identifies solid waste facility setback requirements. Beneficial land
application is designated in the Code as a “major facility”. Synagro seeks variances from the
distance requirement of 1500 feet from an individual residence (Sec. 62.004) and the setback
requirement for land application to be no closer than 500 feet outside the 100-year floodplain
boundary (Sec. 64.222).

Attachment 1 provides justifications for these variances and Attachment 2 includes site maps
showing the areas of interest. TNR staff recommends Commissioner Court approval on variance
requests by Synagro along with the following condition:
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Synagro of Texas — CDR, Inc.
TNR Application No. 10-0118
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Page 2 of 8

" Issuance of this permit is based solely on permittee's compliance with the limited provisions of
Chapter 82, Chapter 64, and Chapter 62, Travis County Code. It does not directly or indirectly
constitute Travis County’s acquiescence with the permittee's land use nor a finding or
determination (1) that the permittee's land use is compatible with surrounding land uses, (2) that
the site is otherwise suitable for the permittee's land use, or (3) that the permittee has adequately
mitigated or can adequately mitigate all impacts that its land use may have on adjacent properties
or the community.”

Background: Sewage sludge will be generated from typical municipal wastewater treatment
processes and Synagro expects the source to be from City of Austin facilities, although the
source facilities could vary with market forces and demand. Sludge is a semi-solid that is
typically sprayed and applied to the land as a soil amendment and substitute for inorganic
fertilizer from a trailer-mounted rig behind a farm truck or tractor. Synagro must obtain TCEQ
permits to land apply sewage sludge pursuant to Texas Health and Safety Code Chapter 361
which would establish limitations on toxic metal and nitrogen content, to prevent excessive
buildup in soil. The treatment process for the source(s) of sewage sludge must be certified as
adequate or the sludge tested to verify that pathogen levels have been reduced. As a part of the
review of this request, staff requested data from the City of Austin on the quality of the sludge
following treatment. The City provided the results of analyses from 2009 showing the quality
met and exceeded minimum standards.

The TCEQ regulations that are applicable to this proposal for land application specify
environmental setbacks from drinking water wells and off-site establishments and residences.
Several setbacks and best management practices are required for surface and groundwater
protection. TCEQ requires an individual residence to be at least 750 feet from an application area
but allows a property owner affidavit to shorten that distance. TCEQ prohibits sludge application
any closer than 200 feet from surface water, prohibits application in a designated FEMA
floodway, and prohibits land application to flooded fields, water-saturated soils, on slopes > 8%,
and sludge application must not result in runoff.

A variance from a setback from an individual residence (facility must be 1500 feet from an
individual residence per Sec. 62.004) must be consistent with Chapter 62 of the Travis County
Code. In accordance with Sec. 62.007(d), Travis County shall issue a variance order authorizing,
and specially designating as an appropriate land use, the processing and disposal of solid waste
in the area if certain requirements are met: (1) it is impractical to meet the siting criteria
established; (2) there are adequate assurances from the operator that the activity will protect
health, safety, and welfare on persons, property, and natural resources, and (3) the facility will
provide an overall public benefit in light of solid waste management needs of the CAPCOG
region.

A variance from a setback from a floodplain (facility must be 500 feet outside the boundary of
the 100-year floodplain per Sec. 64.222) must be consistent with Chapter 64 of the Travis
County Code. In accordance with Sec. 64.223(c), Travis County may issue a variance when (1)
the facility meets all other regulations of this chapter; (2) no alternative site is available to the
applicant; (3) due to special conditions, the requirement of Sec. 64.222 would result in an
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Synagro of Texas — CDR, Inc.
TNR Application No. 10-0118
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unusual hardship on the applicant; and (4) all necessary measures will be imposed upon and
necessary measures taken by the applicant to protect public health and safety.

In accordance with Sec. 62.007(b)(5), public notice by Travis County has included posting of
signs prominently in two locations adjacent to the proposed site. Written notices of the variance
requests were mailed to all property owners within 1500 feet of the proposed site, to other
persons who expressed an interest in this matter, and to homeowner associations known in the
area. The signs and letter specified the opportunity to provide comments within a 30-day period
of time. In response, TNR received several telephone calls of inquiry, 27 letters of protest, and a
neighborhood petition signed by 58 households also protesting the variance. The TNR letter also
gave notice of the first public hearing before the Court, which was convened on August 31,
2010. Subsequent to the first hearing, TNR activated a website on September 10, 2010, to inform
the public of the variance requests. A letter signed by residents of the Navarro Creek Road area
was then received protesting the Synagro project. Finally, following approval by the
Commissioners Court, a letter was again mailed to the interested persons to notify them of the
website and to inform them of a second hearing on October 26, 2010, convened because an
appeal was filed protesting the recommendation of TNR to approve of these variances.

Issues and Opportunities: None identified
Budgetary and Fiscal Impacts: None identified

cc: Jon A. White, NREQ Division Dir.
Thomas Weber, Environmental Quality Program Mgr.
Anna Bowlin, Dir., Development Services
Stacey Scheffel, Floodplain Administrator
County Attorney’s Office
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ATTACHMENT 1
Variance Justification Prepared by TNR

Variance from Individual Residence Setbacks
A variance from a setback from an individual residence (facility must be 1500 feet from an
individual residence per Sec. 62.004):

Synagro proposes to adhere to the Travis County setback of 1500 feet from all individual
residences with the following exceptions:
e Staff has identified eight residences on Richards Drive and SH 71 within the 1500 foot
setback affected by this request.
o Five of the eight have submitted affidavits accepting the land application.
o Of the remaining three, one has sent a letter opposing the proposal (Ms. Amy
Cowell). Her residence appears to be 1400 feet from the application area. She has
protested the application citing concerns with air quality, negative past experience
with similar operations, and impacts on nearby Dry Creek.

TNR recommends that the Commissioners’ Court approve of the individual residence distance
variances under Sec. 62.007(b), based on the following findings:

1. Suitable sites that avoid variances are scarce. Synagro stated it “has gone to great expense
to permit sites closer to Austin” for the cost benefit to the city of reduced transport costs
compared to more outlying sites. The applicant agreed to substantial reduction in area
rather than searching for a new site and withdrew the variance request on the southeast
corner of the site (closest to many residents on Navarro Creek Road). No residents
located on Navarro Creek Drive are within the 1500 foot setback.

It may be impractical to abandon this proposal and search for another Travis County
property that met the setback distance. However, TNR has no evidence on which to base
this determination. TNR does note that five of the eight affected property owners have
explicitly indicated willingness for land application closer to their residences and two
affected landowners did not reply to written notice of the variance nor raised a concern
when in attendance at the public meeting (see item 5). The eighth landowner has
protested the variance request and the residence is slightly within 1500 feet of the area
where land application is proposed.

2. TNR believes the protectiveness of the TCEQ requirements, the sludge quality standards
established by the USEPA, along with remaining County-required setbacks, assures
Travis County that land application by the applicant will reasonably protect the public
health, safety, and welfare of nearby residents and property owners. Nonetheless, it is
possible that odors associated with land application will be noticeable at time, especially
immediately following land application.

3. Synagro indicates that the site will receive solid waste (Class B or better sewage sludge)
from City of Austin (COA) wastewater treatment facilities, thereby contributing to
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meeting the solid waste management needs of the Capitol Area Planning Council region.
It is not guaranteed that all future sewage sludge would originate from COA. The
beneficial use of sewage sludge is a method to use waste to support the agronomic needs
of a cover crop in a pasture, thereby saving the landowner from the utilization of
manufactured inorganic fertilizer. Typically, if sewage sludge is not land applied or sold
as a component of compost, it is received at a municipal solid waste landfill for disposal
at a higher cost to the sludge generator and using significant capacity of the landfill.

4. Synagro has Texas compliance records for sewage sludge processing and beneficial use
sites in Colorado and Waller counties. Synagro submitted copies of two notices of
violation (NOV) issued by the TCEQ alleging certain violations relating to sludge
operations. Synagro also provided copies of the corrective actions taken. One NOV
related to inadequate documentation that a certain generator was authorized to dispose of
sludge at the Synagro site. This was resolved. Another NOV related to a person who had
complained of an odor; however, Synagro contested the NOV believing the odor was
from a source other than Synagro.

TNR reviewed the latest compliance history rating for individual sites, individual
authorizations at each site, and the overall rating. Under TCEQ protocol, the compliance
history for inspected sites was “average” in all cases. For sites not inspected by TCEQ,
the ratings were “average by default”.

5. Synagro sufficiently documented the posting of signs at two prominent locations on May
20, 2010. TNR reviewed the initial landowner mailing list, required additional written
notices based upon estimation of the 1500 feet distance to nearby properties and the
applicable homeowners associations in the area, and Synagro mailed notice in accordance
with instructions provided by Travis County on May 19, 2010. The public was afforded
the opportunity to comment for a 30 day period.

Synagro also provided written notice to all adjacent landowners and landowners within %
mile of the site, pursuant to TCEQ permitting requirements. TCEQ hosted a public
meeting in Del Valle to obtain citizen input on October 1, 2009, at the request of a state
representative.

Variance from Floodplain Setbacks
A variance from a setback from a floodplain (facility must be 500 feet outside the boundary of
the 100-year floodplain per Sec. 64.222).

Synagro proposed to adhere to the TCEQ setback of 200 feet from all surface waters on or
adjacent to the site. Synagro is also prohibited by TCEQ from applying sludge in a FEMA-
designated floodway. After inspection of the properties and the surface waters, TNR concludes
that the TCEQ setback of 200 feet offers sufficient water quality protection to prevent significant
degradation of water quality in ephemeral streams that course the northern parcels of the site.
Under this recommendation, approval of the variance would allow a portion of the 100-year
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floodplain to be used for land application. These are headwater tributaries of Dry Creek with no
riparian zones, ill-defined beds and banks, and limited aquatic resources. Slopes adjacent to these
streams are very slight in grade. It appears that agricultural grasslands and crops have historically
been planted and harvested nearly to the banks of these tributaries. In the judgment of TNR, a
200 foot setback from these waterways is very sufficient.

The southern parcel of the site is generally bounded by Dry Creek on the south and a un-named
tributary of Dry Creek on the north. In contrast to the tributaries on the northern parcels, these
two streams have wide riparian zones, there was flowing water on the date of inspection. Dry
Creek was recently assessed by the TCEQ and designated to have an “exceptional” aquatic life
use where outstanding integrity of the aquatic biota exists. Slopes on the southern parcel of the
land application site are less than 8% throughout.

Due to the significance and quality of aquatic resources of Dry Creek and the un-named tributary
(along the north side of the southern parcel), TNR recommends the variance request by Synagro
not be completely allowed and instead, the setback should be set at 300 feet from Dry Creek and
the un-named tributary. Under this recommendation, approval of the variance would allow a
portion of the 100-year floodplain to be used for land application. As an additional rationale, a
setback of 300 feet is consistent with other requirements for development in Travis County that
require a 300 foot setback from a water course draining more than 640 acres (such as Dry
Creek).

TNR recommends that the Commissioners” Court approve of the floodplain distance variance by
finding, under Sec. 64.223(c), that:

1. Synagro will be required to meet all other applicable regulations of Travis County Code,
including Chapter 64 requirements.

2. Asmaps in Attachment 2 show, much of the land proposed for sludge application is
either in the floodplain or the 500 foot fringe zone outside of the 100-year floodplain
boundary. TCEQ and Travis County setback requirements sharply limit the availability of
usable sites in Travis County. For instance, a lack of deep soils, less rainfall, and the
prominence of steep slopes limit agriculture west of the Balcones Fault. East of the fault,
it is expected to be difficult to find an agricultural site in Travis County with significant
land meeting existing criteria in the Travis County Code. For these reasons, it is
reasonable to conclude that Synagro would find it difficult to obtain an alternative site in
Travis County and to negotiate agreements with landowners of such sites.

3. This site is pastureland with little relief. Sewage sludge application provides an organic
fertilizer with known benefits to grass farming and cattle production. Denying use of
sewage sludge as a fertilizer despite the provision of significant setbacks that are deemed
adequately protective may be an unusual and unnecessary hardship. Please see
Attachment 3 for comments on this issue from a landowner who seeks to receive sewage
sludge on her land.
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4. The requirements of the USEPA and TCEQ impose conditions on this proposed activity
that are adequately protective of public health and safety. The proposal will not result in
increased flood heights. As described above, either a 200 or 300 foot setback will remain
to prevent significant impacts on surface water quality.

The Floodplain Administrator of Travis County has determined that the granting of this variance
would not result in increased flood heights or velocities.

In conclusion, TNR recommends approval of variances from Sec. 64.222 to allow sewage sludge
land application within 500 feet of the 100-year floodplain boundary and to allow sewage sludge
land application within the 100-year floodplain so long as no land application occurs in the
FEMA-designated floodway, nor within 200 feet (northern parcels) and 300 feet (southern
parcel) from any surface water.
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ATTACHMENT 2

SITE MAPS DESCRIBING VARIANCES
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Rosemary W. Kalina
P. O. Box 1056 Bastrop, Texas 78602 Phone: 512 - 247-2513

Written Comments for the:
Docket No. 2010-0651-IWD Synagro of Texas-CDR, inc.
Request(s) filed on Permit No. WQO0004888000
Docket No., 2010-0735-TWD, Synagro of Texas-CDR, Inc.
Reguest(s) filed on Permit No. WQ0004887000

Thank you in advance for allowing me to comment on these permits. My name is Rosemary W,
Kalina. I am a cattle rancher and grass farmer and | have requested Synagro to apply organic
fertilizer to my ranch. The community of Garfield is approximate seven miles East of Austin
International Airport in which I grew up in. Itis arural community which has grown with residents

moving into the area slowly.

In reference to the Del Valle schools, (which 1 attended from 1% grade to graduation) only
occasionally was there a smell from the treatment plant. The schools moved due to the air base
being changed into the Austin Airport. The Del Valle Schools and Del Valle Administration office
moved to a location on Ross Road along with their football field. This shudge was applied years ago;
there have been improvements in the treatment of this product before it is applied to land now. So it
goes 1o reason it is better than it was then.

There are some people in the community who have gotten the idea that there is a waste treatment
plant going o be built on Richards Drive, that is NOT the case in regard to these permits. These
false ideas have been circulated and are difficult to correct. One couple who requested 2 hearing did
not even have the courtesy of attending the first hearing that was held at the Del Valle School on
Ross Road and are now wanting another hearing. Where they live is down Caldwell Lane which is
not in the affected area. They have a misconception it is a treatment plant and it is not. This organic
fertilizer will be applied to ranch and farm land which will be enhancing the soil.

As an active member (Vice-Chair of the Council, Fall Fest Chairman, Finance Committee member,)
of the Haynie Chapel United Methodist Church, in Garfield, one of the oldest churches around, I
personally do not believe our church will be effected by applying this sludge on the land. Russell
Williams has applied for a permit. William Wallace is also seeking this on his property, and heisa
long standing and active member of several committees of this church. Several other community

members have applied or are in the process of this with Synagro. This is not a “church” issue.

The United States is heading toward a “green” environment. What is more “green” than natural

organic feriilizer? I have had {o use chemical fortilizer in the past but would prefer orgaunic. It will
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benefit the soil in a safe nat....d way as God intended it to be. Landov s will benefit, along with
tax payers and consumers by this natural organic fertilizer. The land application of this organic
fertilizer will give much needed nutrients to the soil. These nutrients will increase the production of
grass and hay products. This is the process of recycling, the City of Austin is commitied to
protecting the environment and the Hornsby Bend Biosolids plant is the plant that receives their
biosolids. It is my understanding Hornsby Bend treats the biosolids to kill pathogens before these
Biosolids are recycled. Not only will the organic fertilizer benefit us, as a cattle and farming
industry, but the cities which need to dispose of their sludge. It is & win- win situation for all
concerned. The soil will receive rest and recovery with this natural fertilizer.

The economic value is a great benefit to the landowners who are willing to participate in this
opportunity. The exposure has been carefully studied by experts and there are not any great -
harmfui effects. @i is my understanding this “Organic” fertilizer has been certified through the proper
governmental channels.

The drought, even though we have had rain the last several weeks, is a severe threat to the ranching
industry and Texas is the largest in the United States, We come from a long line of pioneer stock,
but we, as ranchers and farmers need a break and this fertilizer will come as a strong benefit to us.

With the cost skyrocketing of feed and supplements, ranchers have had to cut deeply into their herds,
taking calves to market sooner and thinner than we would like to and even selling mature cows that
keep the herds growing. It will take me several years to regain the herd I had to decrease and elect
not to keep heifers due to the drought. As one person put it - we are selling the factory - in order to
survive. The number of cows, female cattle, is falling which will push the cost of meat up in the
supermarket in the coming months. The rancher is not receiving a profit on their cattle with this
situation we are facing.

Any assistance from programs which will benefit the farmers and ranchers of Texas toward
producing their livestock should be encouraged and lauded. 1 encourage you to approve these
applications.

Thank you for your time and consideration in this matter.

Rosemary W. Kalina

_dze 2 @3 2
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AUGUST 31, 2010 VOTING SESSION PAGE 3

PUBLIC HEARINGS

3. RECEIVE COMMENTS ON VARIANCE REQUESTS UNDER CHAPTER 62
AND CHAPTER 64 OF THE TRAVIS COUNTY CODE BY SYNAGRO OF
TEXAS — CDR, INC., FOR A PROPOSED SEWAGE SLUDGE BENEFICIAL
USE LAND APPLICATION SITE. (COMMISSIONER GOMEZ) (ACTION ITEM
#18) (9:29 AM)

Clerk’s Note: The Court with objection opened the Public Hearing.

Members of the Court heard from: Tom Weber, Environmental Quality Program
Manager, Transportation and Natural Resources (TNR); Greg Rock, Technical
Services Manager, Synagro Technologies, Inc; Chuck Simmons, Senior Technical
Services Manager, Synagro Technologies, Inc.; Eirasema Torres, Travis County
Resident; Maria Reyes, Travis County Resident; Jasmine Aguilar, Travis County
Resident; and Maurice Priest, Travis County Resident.

Motion by Judge Biscoe and seconded by Commissioner Davis to close the Public

Hearing.

Motion carried: County Judge Samuel T. Biscoe yes
Precinct 1, Commissioner Ron Davis yes
Precinct 2, Commissioner Sarah Eckhardt yes
Precinct 3, Commissioner Karen Huber yes

Precinct 4, Commissioner Margaret J. Gbmez absent

CITIZENS COMMUNICATION

Members of the Court heard from: Saundra Kirk, Director, Heritage Society of
Austin; Linda Team, Director, Heritage Society of Austin; Mandy Dealey, President,
Heritage Society of Austin; Jim Harrington; Director, Civil Rights Project; Maria, Civil
Right Project Client; Edna Yang, General Counsel, American Gateways, Jacqueline
Watson, Immigration Attorney, Hines and Leigh; Major Darren Long, Jail
Administrator, TCSO; Maurice Priest, Travis County Resident; Ronnie Gjemre,
Travis County Resident; Joe Gieselman, Executive Manager, TNR; and Mary
Aleshire, Travis County Resident. (10:19 AM)
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Item 3, August 31, 2010
Voting Session of Travis County Commissioners Court

Public Hearing to Receive Comments Regarding Variance Requests under Chapter 62 and
Chapter 64 of the Travis County Code by Synagro of Texas — CDR, Inc. for a Proposed
Sewage Sludge Beneficial Use Land Application Site.

Summary of Public Comments:

Ms. Eirasema Torres — She begs that the Court, in making a decision, keep in mind that
there are 60 families who live on Navarro Creek Rd where she resides. She indicates she
speaks for her neighbors also, many who could not come or who can only speak in
Spanish.

She has two children, one of whom is asthmatic and cannot be out-of-doors when there
are strong odors or wood fires. Also, University of Texas officials have not been able to
determine why her children have been ill for five years. The area already suffers from
odors from a cattle ranching operation. At times, at night, the odors from the City of
Austin’s Hornsby Bend sludge processing operation are noticeable to her and her
neighbors.

She characterized herself and her neighbors as being forced to sacrifice the ill effects of
the sludge land application for the financial benefit of the few. She feels she has no voice
against the powerful.

Ms. Maria Reyes — She agrees with the comments of Ms. Torres. She and the
neighborhood already suffer from periodic odors from the Hornsby Bend operation. By
adding another site by Synagro, she believes she will be “packed in the middle” between
these smells.

Jasmine Aguilar — She has two children and is concerned for their health that may result
from contamination. She does not want to suffer bad odors.

Morris Priest — He believes issuing these variances would be appalling and similarly to
the decision made to approve the TXI mining permits. We have no way of knowing who
is going to be responsible for anything out at the Synagro site. There will be a continuous
barrage of odors.

Note: Other comments were provided by Chuck Simmons and Greg Roque of Synagro,
in response to questions from the Court members.

12 ¥
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TRAVIS COUNTY PURCHASING OFFICE
Cyd V. Grimes, C.P.M., Purchasing Agent

314 W. 11™ Street, Room 400  Austin, Texas 78701 (512) 854-9700 Fax (512) 854-9185

Voting Session: Tuesday, October 26, 2010

REQUESTED ACTION: APPROVE AUTHORIZATION TO COMMENCE
NEGOTIATIONS WITH THE MOST HIGHLY QUALIFIED FIRM, CP&Y, RFQ NO.
Q100168-JW, PROFESSIONAL ENGINEERING SERVICES FOR THE DESIGN OF
WELLS BRANCH PARKWAY EXTENSION.

Points of Contact:
Purchasing: Jason G. Walker, Marvin Brice
Department: (TNR), Joe Gieselman, Executive Manager; Steve Manilla, P.E., Public
Works Director; Roger Schuck, P.E.
County Attorney (when applicable): Chris Gilmore
County Planning and Budget Office: Leroy Nellis
County Auditor’s Office: Susan Spataro, Jose Palacios
Other:

> Purchasing Recommendation and Comments: Purchasing concurs with department and
recommends approval of requested action. This procurement action met the compliance
requirements as outlined by the statutes.

> This project is for the development of Plans, Specifications, and Estimates for the extension
of Wells Branch Parkway, from where it currently terminates (at Killingsworth Lane)
eastward approximately one mile, to a point where it will reconnect with Killingsworth
Lane. Through this extension, a section of Killingsworth Lane having poor roadway
geomety will be bypassed.

» On September 8, 2010 twenty (20) proposals were received, in which TNR staff evaluted
and rated the qualifications of each firm using a standard rating form, as developed by TNR.
With this project being one that is not complex (small one-mile long project), and the
technical plans adequately conveying the firm's project understanding and design approach,
TNR recommends forgoing the discretionary requirement for short-listing and conducting
formal presentations of the short-listed firms.

» As aresult, for this project it is TNR recommendation for the highest rated firm, CP&Y, and
TNR requests authorization to commence negotiations. Attached is TNR's corroborating
memo with the necessary matrix, requested by Purchasing, showing point totals for each
firm.
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» Contract Expenditures: Within the last 12 months $0.00 has been spent against
this contract.

< Not applicable

> Contract-Related Information:
Award Amount:  $0.00  (Estimated quantity)
Contract Type: Architect/Engineer
Contract Period:

» Contract Modification Information:
Modification Amount: $0.00  (Firm Amount) (Add'l. comments)
Modification Type: N/A
Modification Period:

» Solicitation-Related Information:
Solicitations Sent: 155 Responses Received: 20
HUB Information: Not Applicable % HUB Subcontractor: N/A

» Special Contract Considerations:

[] Award has been protested; interested parties have been notified.
[ ] Award is not to the lowest bidder; interested parties have been notified.
[] Comments:

» Funding Information:
[] Purchase Requisition in H.T.E.:

[ ] Funding Account(s):
X Comments: Contract negotiations request. No funds involved.

» Statutory Verification of Funding:
[] Contract Verification Form: Funds Verified __ Not Verified ___ by Auditor.

Approved Disapproved

Samuel T. Biscoe Date
Travis County Judge
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TRANSPORTATION AND NATURAL RESOURCES DEPARTMENT
JOSEPH P. GIESELMAN, EXECUTIVE MANAGER

411 W. 13th St.
Eleventh Floor

P.O. Box 1748
Austin, Texas 78767
(512) 854-9383

o3
FAX (512) 854-4626 . 5 0
(Y 8—. =Tl
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From: Manjila, TNR Public Works Director

Subject: Wells Branch Pkwy Extension
RFQ# Q100168-JW
Professional Services Agreement for Engineering Design

The following information is for your use in preparing an agenda item for Commissioners’ Court action.
Please contact me at X49429 if you have any question or need additional information.

Propose Motion:

Consider and take appropriate action on TNR’s request to negotiate a Professional Services Agreement
with CP&Y, Inc for Wells Branch Pkwy Extension project, in Precinct Two.

Summary and Staff Recommendations:

On July 26, 2010, TNR request the Purchasing Office to obtain professional engineering services for the
design of the Wells Brach Pkwy Extension project. Purchasing Office, together with TNR Public Works,
developed an RFQ for these services and on September 8, 2010 received Statements of Qualifications
from twenty (20) firms. The Evaluation Committee reviewed and rated the qualifications of each firm
and determined CP&Y, Inc. to be the highest rated and therefore most qualified firm for this project.
Although the difference in scores between the highest ranking firms was small TNR
recommends forgoing the discretionary requirement of formal presentations by the firms
because the project is not complex; the vendor’s technical plans adequately conveyed their
project understanding and design approach; and, the additional time and expense are
unnecessary costs to the vendors and the County for this relatively small one-mile long project.

The Professional Services Agreement will be for the development of Plans, Specifications and Estimates
for the extension of Wells Branch Pkwy from its existing western terminus at Killingswoth Lane eastward
approximately one mile to a point where it will reconnect with Killingsworth Lane, essentially by-passing
a section of Killingsworth Lane having poor roadway geometry. The improved roadway will follow right-
of-way previously dedicated by Sun Communities, the developer of Boulder Ridge Estates. The
improvements will terminate near the south property line of Travis County’s Northeast Metro Park and
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near a future Pflugerville ISD facility site. When completed it will provide a safer roadway for users of
the park as well as the school facility coming from and going to IH-35.

This roadway is included in CAMPO 2035 Regional Transportation Plan. Design services will be
performed for the ultimate 6-lane arterial with bike lanes and sidewalks however the construction will be
phased and only 2-lanes of the ultimate six will be included in the initial construction contract.

Staff recommends approving Purchasing and TNR to negotiate a Professional Services Agreement with
CP&Y, Inc. TNR and Purchasing will present the PSA to Court for approval after completion of

negotiations.

Budgetary and Fiscal Impact:

Funding for this project will come from Capital Metro Build Central Texas Grant Funds. Estimated
construction cost is approximately $6M for the ultimate 6-lane arterial and $2.2M for the initial 2-lane
road. Additional construction funding is also available from a 1999 Road Construction Agreement with
Sun Communities in the amount of $500K. The cost of professional services for design, survey,
geotechnical investigations, and permitting of the 6-lane arterial, and preparing construction plans for two
lanes, is to be negotiated. Funding for the professional services contract has been encumbered in the
following funding source:

Req ##506229

Account #485-4941-621-8164

Project Number: M06485

Comm/sub-comm: 968/057

Amount: $400,000 (to be negotiated)

The requisition cannot be updated until the bond funds roll to FY 2011 (probably in mid November). We
will not request a contract award until the roll over is completed.

Issues and Opportunities:

The layout of the initial 2-lane road will be similar to the existing Wells Branch Pkwy between Immanuel
Road and Killingsworth Lane where only the two westbound lanes of the ultimate 6-lane arterial were
constructed and are currently functioning in a two-way operation. A bike lane and sidewalk will also be
included in the initial 2-lane road.

Similar roadway design and construction scheme is being prepared by a developer that acquired the Fossil
Creek Development property, which was a 2005 voter approved Public-Private Project that did not
materialize. When completed it will extend Wells Branch Parkway another mile eastward to Cameron

Road.

Sun Communities previously dedicated 124 of right-of-way and will be dedicating an additional 16’ to
accommodate the ultimate six lane roadway which requires 140°. An amendment to Sun’s 1999
agreement is nearing completion and will be presented to Court within a few weeks.

Attachments:
Evaluation Result
Project Location Map

CC:  Jason Walker, Purchasing Office
Cynthia McDonald, Donna Williams-Jones, Bruni Cruz, TNR Financial Services
Steve Sun, P.E., Roger Schuck, P.E., TNR Public Works
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Armstrong
Aquirre & Fields
Binkley & Barfield

Bridgefarmer & Associates, Inc.

Chica

CP&Y
Dannenbaum
Doucet
Halcrow

Halff
Huitt-Zollars
KBR

Klotz

LAN

LJA

LNV

Mactec

Othon
Steger-Bizzell
Texas Engineering

Evaluator A Evaluator B Evaluator C

3.55
2.35
2.05
3.00
1.75
3.75
3.10
1.90
3.45
3.55
3.55
3.10
3.50
3.65
2.90
1.65
3.00
245
2.05
2.256

3.78
3.55
3.88
4.34
3.36
4.20
3.28
3.60
3.63
4.29
4.43
4.43
415
3.88
3.83
2.85
4.15
4.15
3.33
3.23

3.60
3.20
240
3.16
1.85
3.80
2.65
2.15
2.90
3.30
3.60
3.25
3.10
4.00
3.10
2.00
2.10
2.75
2.55
2.55

Total
10.93
9.10
8.33
10.49
6.96
11.75
9.03
7.65
9.98
11.14
11.58
10.78
10.75
11.53
9.83
6.50
9.25
9.05
7.93
8.03

Avg. Total
3.64
3.03
278
3.50
2.32
3.92
3.01
2.55
3.33
3.71
3.86
3.59
3.58
3.84
3.28
2.7
3.08
3.02
2.64
2.68
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TRAVIS COUNTY PURCHASING OFFICE

d V. Grimes, C.P.M., Purchasing Agen
34w, 11® Street, Room 400 Austin, Texas 78701 (512) 854-9700 Fax (512) 854-918

Votmg Session: Tuesday, October 26, 2010

APPROVE INTERLOCAL AGREEMENT WITH TEXAS WORKFORCE COMMISSION
FOR INF ORMATION RELEASE FOR CONSTABLE PRECINCT NO 2.

Points of Contact:
Purchasing: Scott Wilson, 854-9451
Department: Constable Adan Ballesteros Precinct No. 2, Edward Howell, 854-4515;
Bryon Curtis, 854-2119
County Attorney (when applicable): John Hille, 854-9415
County Planning and Budget Office: Leroy Nellis, Randy Lott
County Auditor’s Office: Susan Spartaro, Jose Palacios, Sean O'Neal
Other:

Purchasing Recommendation and Comments: Purchasing concurs with department and
recommends approval of requested action. This procurement action met the compliance
requirements as outlined by the statutes. This Agreement will provide on-line read-only
access to wage record files and employer master files through specified TWC Agency
mainframe computer screens.

» Contract-Related Information:
Award Amount:  $3,075.00
Contract Type: Interlocal
Contract Period:  November 1, 2009 through October 31, 2011

» Funding Information:
I Purchase Requisition in H.T.E.: 513182 & 513292

Funding Account: 001-3201-567.6099
[] Comments:

> Statutory Verification of Funding:
[] Contract Verification Form: Funds Verified Not Verified by Auditor.
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ADAN BALLESTEROS

TRAVIS COUNTY CONSTABLE PRECINCT 2

10409 Burnet Road, Suite 150 Austin, TX. 78758-4418
Phone: (512) 854-9697 Fax :(512) 854-9196

September 13, 2010

Honorable Samuel T. Biscoe, Travis County Judge
Honorable Ron Davis, Commissioner, Precinct One
Honorable Sarah Eckhardt, Commissioner, Precinct Two
Honorable Karen L. Huber, Commissioner, Precinct Three
Honorable Margaret J. Gomez, Commissioner, Precinct Four

Re: Texas Workforce Commission Open Records Contract
Dear Judge Biscoe and Commissioners:

The Travis County Constable Precinct Two’s Office requests approval of an inter-
local agreement between Travis County and the Texas Workforce Commission. This
agreement will give Precinct Two Investigators access to Texas Workforce Commission
records to assist in locating defendants and associates involved in criminal cases.

If you have any questions in this regard, please contact me.

Sincerely,

Bryan Curtis
Office Manager
Travis County Constables Pct. 2
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GM200I13 TRAVIS COUNTY 10/13/10
Fiscal Year 2011 Account Balance Inquiry 16:23:32

Account number . . . : 1-3201-567.60-99

Fund . . . . . . . . : 001 GENERAL FUND

Department . . . . . : 32 CONSTABLE 2

Division . . . . . . : 01 CIVIL

Activity basic . . . : 56 PUBLIC SAFETY (LAW ENF)

Sub activity . . . . : 7 CONSTABLE 2

Element . . . . . . : 60 OTHER PURCHASED SERVICES

Object . . . . . . . : 99 OTHER PURCHASED SERVICES

Original budget . . . . . . . . : 8,200

Revised budget . . . .o 9,051 10/01/2010

Actual expenditures - current . 3,292.00-

Actual expenditures - ytd . . . : .00

Unposted expenditures . . . . . : .00

Encumbered amount . . . . . . . : 1,092.50

Unposted encumbrances . . . . . : .00

Pre-encumbrance amount . . : 4,550.00

Total expenditures & encumbrances : 2,350.50 26.0%

Unencumbered balance . . : 6,700.50 74.0
F5=Encumbrances F7=Pr03ect ‘data F8=Misc inquiry

Fl0=Detail trans Fll=Acct activity list Fl2=Cancel F24=More keys
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PURCHASE REQUISITION NBR: 0000513182

STATUS : READY FOR BUYER PROCESS

REQUISITION BY: EDWARD HOWELL 46371 REASON: TO PAY FOR ONLINE RESEARCH TOOLS FROM TUWC DATE: 10/07/10
SHIP TO LOCATION: CONSTABLE PCT 2 SUGGESTED VENDOR: 9424 TEXAS WORKFORCE COMMISSION DELIVER BY DATE: 10/08/10
LINE UNIT EXTEND
KBR DESCRIPTION QUANTITY UOM COST cosT VENDOR PART NUMBER
1 TWC ONLINE SEARCH CONTRACT RANGE 0-10,000 5.00 DOL 125.0000 625.00

COMMODITY: DP PROCESS & SOFTWARE SVC
SUBCOMMOD: ACCESS SERVICES, DATA

2 TWC ONLINE SEARCH CONTRACT RANGE 10000-25000 5.00 DOL 320.0000 1600.00
COMMODITY: DP PROCESS & SOFTWARE SVC
SUBCOMMOD: ACCESS SERVICES, DATA

3 TWC CONTRACT INITIATION CHARGE 1.00 DOL 75.0000 75.00
COMMODITY: DP PROCESS & SOFTWARE SVC
SUBCOMMOD: ACCESS SERVICES, DATA

REQUISITION TOTAL: 2300.00

ACCOUNT I NFORMATTION

LINE # ACCOUNT PROJECT % AMOUNT

1 00132015676093 OTHER PURCHASED SERVICES 100.00 625.00
OTHER PURCHASED SERVICES

2 00132015676099 OTHER PURCHASED SERVICES 100.00 1600.00
OTHER PURCHASED SERVICES

3 00132015676099 OTHER PURCHASED SERVICES 100.00 75.00

OTHER PURCHASED SERVICES

2300.00

REQUISITION IS IN THE CURRENT FISCAL YEAR.
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PURCHASE REQUISITION NBR: 0000513292

STATUS : READY FOR BUYER PROCESS

REQUISITION BY: EDWARD HOWELL 46371

SHIP TO LOCATION: CONSTABLE PCT 2 SUGGESTED VENDOR:

LINE UNIT
NBR DESCRIPTION CUANTITY UOM cosT
12.00 DOL 125.0000

1 TWC ONLINE SEARCH CONTRACT RANGE 0-10000 12 MONTHS
COMMODITY: DP PROCHESS & SOFTWARE sve
SUBCOMMOD: ACCESS SERVICES, DATA

REQUISITION TOTAL:

ACCOUNT I NFORMBATTION

LINE # ACCOUNT PROJECT
1 00132015676099 OTHER PURCHASED SERVICES

OTHER PURCHASED SERVICES

REQUISITION IS IN THE CURRENT FISCAL YEAR.

REASON: PAY FOR TWC ONLINE RESEARCH ACCESS

9424 TEXAS WORKFORCE COMMISSION

EXTEND

1500.00

DATE: 10/08/10

DELIVER BY DATE: 10/08/10

AMOUNT
1500.00

1500.00
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TEXAS WORKFORCE COMMISSION
INFORMATION RELEASE CONTRACT

AMENDMENT
INFORMATION RELEASE
TWC Contract Number | 2910PER089 A:i‘;‘)’;‘;ﬁ"‘ 1| Effective Date July 1, 2010
Recipient Information
Name Travis County, for the benefit of Travis County Constable Precinct 2
Mailing Address 10409 Burnet Rd. Ste 150
City/State/Zip Austin, Texas 78758
Telephone Number | 512-854-6372
Remarks

This contract amendment is contingent on Recipient’s acceptance of and compliance with the terms and
conditions of this Information Release Contract Amendment and any referenced attachments.

Data Sharing Agreement
Online access only

Maximum number of online users: 20

Amendment Detail

Contract Period
[[] The Contract Period is amended as follows:
Current End Date: Amended End Date:

There are no changes to the Contract Period pursuant to this amendment.

General Terms and Conditions

DX The General Terms and Conditions are amended as follows:

] Replace the current General Terms and Conditions with the attached Revised General Terms and
Conditions, including the Table of Contents.

[[] There are no changes to the General Terms and Conditions pursuant to this amendment.

Attachment A: Statement of Work: Project Requirements

Attachment A- Statement of Work: Project Obligations is amended as follows:
e Replace the current Attachment A through A4, Statement of Work — Project Obligations, with the attached
Revised Attachment A through A6, Statement of Work — Project Obligations,
[ 1 There are no changes to the Statement of Work-Project Requirements pursuant to this amendment.

Funding Information

‘[] Funding Information is amended as follows: Total Amended
Contract Amount

<] There are no changes to the Funding Information pursuant to this amendment. No Change

Changes to Other than the Above Categories

D Other:

There are no other changes to the document pursuant to this amendment.

TWC Contract Number: 291 0PER089-1
Page 1 of 2
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Signature Authority
The person signing this contract amendment on behalf of Recipient hereby warrants that he or she has been fully
authorized by the organization to:
e Execute this contract amendment on behalf of the organization, and

e Validly and legally bind the organization to all the terms, performances and provisions of this contract
amendment.

Amendment Approval Amendment Acceptance

Agency: Texas Workforce Commission Recipient: Travis County, for the benefit of Travis
County Constable Precinet 2

Laj . Templ ate Samuel T. Biscoe Date
Executive Director Travis County Judge

TWC Contract Number: 2910PER089-1
Page 2 of 2




Updated 10/22/2010, 11:50 a.m.

TEXAS WORKFORCE COMMISSION
INFORMATION RELEASE CONTRACT

Revised TABLE OF CONTENTS

Revised General Terms and Conditions

Section | Purpose and Legal Authority

Section 2 Administrative Requirements

Section 3 Amendments and Termination

Section 4 Breach of Contract

Section 5 Protecting the Confidentiality of Records
Attachment A Statement of Work - Project Obligations
Attachment Al TWC User Information Security Agreement
Attachment A2 Cover Sheet for Transmitting User Agreement
Attachment A3 Quarterly Self-Assessment Report
Attachment A4 Rate Schedule for Online Access
Attachment AS Protection of Confidentiality - 20 C.F.R. 603.9
Attachment A6 TWC Data Security Policy

TWC Contract number: 2910PER089-1

Page 1 of 5
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TEXAS WORKFORCE COMMISSION
INFORMATION RELEASE CONTRACT

TEXAS WORKFORCE COMMISSION
INFORMATION RELEASE CONTRACT

Revised GENERAL TERMS AND CONDITIONS

SECTION 1 — Purpose and Legal Authority

1.1

1.2

This contract sets forth the responsibilities and obligations of the Texas Workforce Commission
(hereinafter referred to as Agency) and the Party or Parties identified on the cover page as
Recipient (hereinafter referred to as Recipient) pursuant to Texas Labor Code §§ 301.061 and
302.002(c) the with respect to Agency's provision of proprietary information to the identified
party(ies). The specific responsibilities and obligations of the parties are set forth in Attachment
A which is made a part hereof.

Subject to certain limitations, the Interlocal Cooperation Act (Texas Government Code, Chapter
791) authorizes Recipient to enter into contracts for services with governmental entities,
including state agencies.

SECTION 2 — Administrative Requirements

2.1

2.2

2.3

2.4

2.5

This contract shall be construed, interpreted and applied in accordance with the laws of Texas,
excluding its choice of law rules. Venue of any suit brought under this contract shall be in a
court of competent jurisdiction in Travis County, Texas. NOTHING IN THIS CONTRACT
SHALL BE CONSTRUED AS A WAIVER OF SOVEREIGN IMMUNITY BY THE
AGENCY.

Ifany law of the United States or of the State of Texas contravenes or invalidates any provision
of this contract, this contract shall be construed to void that specific provision without affecting
the remaining provisions of this contract or the rights and obligations of the parties.

Recipient agrees to notify Agency in writing within ten (10) days in the event of any significant
change affecting Recipient and Recipient’s identity, such as ownership or control, name change,
governing board membership, or vendor identification number.

This contract is the entire agreement between the parties.

Failure to enforce any provision of the contract does not constitute a waiver of that provision, or
any other provision, of the contract,

SECTION 3 ~ Amendments and Termination

3.1

Agency may unilaterally revise rates for services provided upon written notice to Recipient of at
least 30 calendar days.

TWC Contract number: 2910PER089-1
Page 2 of 5
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TEXAS WORKFORCE COMMISSION
INFORMATION RELEASE CONTRACT

3.2 Any changes, deletions, extensions, or amendments to this contract shall be in writing and signed
by both parties, except for revisions to payment rates as described in Section 3.1,

3.3 Either party may suspend or terminate this contract at any time, on written notice to the other
party. However, such termination shall not relieve Recipient of the obligation to pay for all
services rendered prior to such termination, at the rates provided herein.

3.4  Inthe event of an emergency, Agency may suspend on-line computer services without advance
notice. Services will resume at the earliest practical time.

3.5  The contract may be immediately suspended without notice if Agency suspects a violation of the
security provisions contained in Section 3 of the Statement of Work. Services will remain
suspended until Agency has fully investigated any suspected security violations and is satisfied
that resumption of service will not result in security breaches. In the event of an extended
suspension of service, Agency will notify Recipient as soon as possible.

3.6  Termination of this contract will not end the responsibility of Recipient to protect the
confidentiality of any data obtained from Agency pursuant to this contract and remaining in
Recipient’s custody or control.

SECTION 4 — Breach of Contract

If Recipient or any official, employee or agent of Recipient fails to comply with any provision of this
contract, including timely payment of Agency’s costs billed to Recipient, this contract shall be
suspended and further disclosure of information (including any disclosure being processed) to Recipient
shall be prohibited until Agency is satisfied that corrective action has been taken to assure that there will
be no future breach. In the absence of prompt and satisfactory corrective action, this contract shall be
cancelled and Recipient shall surrender to Agency all information and copies thereof obtained under the
contract which have not previously been returned to Agency, and any other information relevant to the
contract obtained under this contract. Cancellation of this contract shall not limit Agency from pursuing
penalties provided under state law for the unauthorized disclosure of confidential information. Agency
shall undertake any other action under the contract, or under any law of the State or of the United States,
to enforce this contract and secure satisfactory corrective action or surrender of the information, and
shall take other remedial actions permitted under State or Federal law to effect adherence to the
requirements of this contract and 20 C.F.R. Part 603 including seeking damages, penalties, and
restitution as permitted under such law for all costs incurred by Agency in pursuing the breach of this
contract and enforcement of the terms of this contract.

SECTION 5 -Protecting the Confidentiality of Records

5.1  Asused in this contract “information” shall mean any records obtained by Recipient from
Agency including records provided orally, electronically or as paper records. Information shall
also include records obtained by Recipient through on-line access to Agency electronic files as
well as any data compilations provided by Agency. Information obtained from Agency shall be

TWC Contract number: 2910PER089-1
Page 3 of 5
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TEXAS WORKFORCE COMMISSION
INFORMATION RELEASE CONTRACT

5.2

5.3

54

5.5

5.6

5.7

5.8

5.9

5.10

5.11

5.12

subject to the provisions of this contract even if it is converted by Recipient into another format
or medium or incorporated in any manner into Recipient records, files or data compilations.

Recipient shall limit access to information obtained from Agency under this contract to those
officers and employees of Recipient with a need to access the information to achieve the purpose
listed in Attachment A Section 1. Recipient shall not transfer the authority or ability to access or
maintain data under this contract to any other person or entity.

Recipient shall comply with the requirements of 20 C.F.R. § 603.9, incorporated herein by
reference, regarding safeguarding the information obtained from Agency and insuring the
confidentiality of information obtained from Agency. A copy of 20 C.F.R. §603.9 is attached as
Attachment A3.

Recipient shall permit Agency to have access to all sites which contain Agency information
including information maintained electronically and shall permit Agency to have access to all
workplaces used by individuals who have access to Agency information for Agency on-site
inspections to assure that the requirements of state and federal law as well as this contract are
being met by Recipient. Recipient shall fully cooperate with any on-site inspections or
monitoring activitics of Agency.

Recipient shall safeguard the information disclosed against unauthorized access or redisclosure.

Recipient shall use Agency information only for purposes authorized by law and consistent with
this contract.

Recipient shall store Agency information in a place physically secure from access by
unauthorized persons.

Recipient shall store and process Agency information maintained in electronic format, such as
magnetic tapes or discs, in such a way that unauthorized persons cannot obtain the information
by any means.

Recipient shall adopt and comply with precautions to ensure that only authorized personnel are
given access to Agency information stored in computer systems.

Recipient shall instruct all personnel having access to Agency information about all
confidentiality requirements including the requirements of 20 C.F.R. Part 603 as well as the
sanctions specified in this contract and in the state law for unauthorized disclosure of
information.

Recipient acknowledges that all personnel who will have access to Agency information have
been instructed in accordance with the terms of this contract. Recipient shall report any breach
of this contract including any breach of the security provisions to Agency fully and promptly.

Recipient shall dispose of information disclosed by or obtained from Agency, and any copies
made by Recipient after the purpose set out in Attachment A Section 1 is achieved, except for
disclosed information possessed by any court. Disposal means return of the information to
Agency or destruction of the information, as directed by Agency. Disposal includes deletion of

TWC Contract number: 2910PER089-1
Page 4 of §
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TEXAS WORKFORCE COMMISSION
INFORMATION RELEASE CONTRACT

5.13

5.14

5.15

5.16

5.17

personal identifiers in lieu of destruction. In any case, Recipient shall dispose of the information
disclosed within thirty (30) days afier the date of termination or expiration of this contract.

Recipient shall create and maintain a system sufficient to allow an audit of compliance with the
requirements of this contract.

Recipient shall notify Agency immediately if a security violation of this contract is detected, or if
Recipient suspects that the security or integrity of Agency's data has been or may be
compromised in any way.

Texas Labor Code § 301.085 provides that unemployment compensation information is not
public information for purposes of Texas Government Code Chapter 552. Recipient shall
not release any information obtained from Agency under this contract in response to a
request made under Texas Government Code Chapter or to a request made under any
other law, regulation, or ordinance addressing public access to government records.
Recipient shall inform Agency within twenty-four (24) hours of receipt by Recipient of
service of a subpoena or citation in any action seeking access to information obtained from
Agency.

Recipient shall notify Agency within twenty-four (24) hours of the receipt of any subpoena,
other judicial request or request for appearance for testimony upon any matter concerning
information disclosed under this contract.

To the extent permitted by law, Recipient, its employees, agents, contractors, and
subcontractors agree to indemnify and hold harmless Agency and the State of Texas, as
well as employees and officials of Agency and the State of Texas for any loss, damages,
judgments, and costs of liability arising from any acts or omissions or alleged acts or
omissions of Recipient or its employees, agents, contractors, and subcontractors, including
the inappropriate release or use, by Recipient, of the information provided by Agency.

Remainder of Page Intentionally Left Blank
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TEXAS WORKFORCE COMMISSION
INFORMATION RELEASE CONTRACT

Revised Attachment A

CONTRACT #2910PER089

INFORMATION RELEASE CONTRACT BETWEEN TEXAS WORKFORCE COMMISSION
AND
TRAVIS COUNTY, FOR THE BENEFIT OF TRAVIS COUNTY CONSTABLE PRECINCT 2

STATEMENT OF WORK - PROJECT OBLIGATIONS

SECTION 1 - Project Abstract

The purpose of this contract is to provide direct online access to Agency’s mainframe computer files for
Wage Records, Unemployment Insurance Claims Function — limited access and Employer Master File
Inquiry. Subject to the security and confidentiality provisions of this contract, Recipient shall use
information obtained from Agency solely to be used to find individuals for the purpose of serving warrants
and civil documents and to determine indigency. Any other use of the information by Recipient shall be a
breach of this contract.

SECTION 2 - Obligations of Agency

2.1 Agency authorizes on-line, "read-only" access to the following, specified Agency mainframe
computer screens:

Wage Record File (BN75 screen);
Unemployment Insurance Claims Function - limited access; and
Employer Master File Inquiry.

2.2 On-line access to Agency’s data will routinely be available to Recipient Users on Mondays through
Fridays, between the hours of 8:00 a.m. through 5:00 p.m. Central Time Zone, excluding State
holidays. Access to Agency’s data may not be available at other times, due to the computer
maintenance needs of Agency.

2.3 Agency reserves the right to conduct monitoring, evaluation and audit of Recipient’s access to
Agency's data, as provided under this contract.

24  Agency records include information provided to Agency by third parties including employers and
employees. Agency does not warrant or guarantee the accuracy of this information.

Information Release Contract TWC Contract Number: 2910PER089-1
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TEXAS WORKFORCE COMMISSION
INFORMATION RELEASE CONTRACT

SECTION 3 - Obligations of Recipient

3.1

3.2

3.3

34

3.5

3.6

Recipient shall not release or otherwise make accessible to any other party, the data obtained
hereunder except as specifically required in order to discharge the official duties described herein.
Recipient shall not release any data without the written consent of Agency. Recipient shall maintain
sufficient safeguards over all data obtained from Agency to prevent unauthorized access to or
redisclosure of any information provided hereunder.

Security measures utilized by Recipient for the protection of Agency's confidential data will conform,
at a minimum, to the federal regulations contained in 20 CFR 603, and to Agency Data Security
Policy, which is attached to this contract as Attachment A6.

All Recipient Users granted access under this contract to Agency data must execute Agency’s
User Information Security Agreement and complete TWC [T Security Awareness training
prior to being assigned a Security Password for on-line access to Agency data. A copy of an
executed User Information Security Agreement with certification of completion of TWC IT
Security Awareness training must be received by the Agency contact person listed in this
contract before a Security Password will be issued. Each User Information Security Agreement
submitted must be cosigned by the supervisor of the Recipient User. Executed Recipient User
Agreements must be submitted by Recipient contact person listed in this contract with a
completed Coversheet for Transmitting User Agreement which is attached as Attachment A2.
A copy of the User Information Security Agreement is attached as Attachment Al

Recipient must maintain on file a signed copy of the User Information Security Agreement for each
Recipient User. The Security Password for an individual Recipient User shall be immediately
revoked upon termination of that individual or upon reassignment of a Recipient User into a position
not authorized to access Agency's data. Recipient shall notify Agency within five (5) days of the
resignation or termination of a Recipient User. Failure to revoke access of a Recipient User who has
been terminated or reassigned and inform Agency of any termination or reassignment of a Recipient
User shall be a breach of this contract and may result in immediate termination of the contract as well
as other penalties provided by law and this contract. All security codes, User names and passwords
issued under this contract shall be cancelled upon the expiration of the contract. One year after the
beginning date of this contract and each year on the anniversary date of the beginning date of this
contract for the term of this contract so long as the contract or any renewal thereof shall be operative,
access by a Recipient User shall be cancelled unless within 30 days of that date Recipient submits a
new User Agreement executed by Recipient User no more than 30 days prior to the date submitted
with an attached certification of completion of TWC IT Security Awareness training dated no more
than 30 days before submission. Agency will grant access to a maximum of Twenty (20) Recipient
Users all of whom shall be direct Recipient employees.

Recipient Users shall not change or update any information contained in Agency's computer stored
files. Recipient Users shall not use any automated system or software to make multiple queries of
Agency's computer stored files.

Recipient shall not place data obtained from Agency on mobile, remote or portable storage devices;
nor shall Recipient remove storage media from the facility used by Recipient without the prior
written authorization of the Agency.

Information Release Contract TWC Contract Number: 2910PER089-1
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TEXAS WORKFORCE COMMISSION
INFORMATION RELEASE CONTRACT

3.7

3.8

39

3.11

3.12

3.13

3.14

3.15

3.16

3.17

3.18

Recipient Users are authorized to access Agency's computer data for the official purposes listed in
Section 1 only and may not divulge information obtained under this contract to any other individual
or entity, except as strictly required to accomplish the official purposes listed in Section 1.

Recipient agrees to adopt and implement security guidelines and to ensure that only authorized
Recipient Users will have access to view Agency’s confidential data and that any screen dump or
other extraction of Agency data will be protected from unauthorized use or redisclosure.

Recipient will be solely responsible for disseminating any information provided by Agency to the
remainder of Recipient Users.

Recipient agrees to notify Agency immediately if a security violation of this contract is detected, or if
Recipient suspects that the security or integrity of Agency's data has been or may be compromised in
any way.

Texas Labor Code Sec. 301.085 provides that unemployment compensation information is not public
information for purposes of Chapter 552 of the Texas Government Code. Recipient shall not release
any information obtained from Agency under this contract in response to a request made under
Chapter 552 of the Government Code or to a request made under any other law, regulation, or
ordinance addressing public access to government records.

Recipient agrees to pay Agency for online access based on the rate schedule attached to this contract
as Attachment A4. For the purposes of this contract, a "transaction” consists of a single command
sent by Recipient on its electronic computer system and received by Agency on its electronic
computer equipment. Charges will be based on the volume of monthly transactions, as determined
by Agency, and will be billed quarterly.

Recipient will pay each invoice on or before the 30th calendar day following the date of receipt of the
bill from Agency

Recipient will treat Wage Records, Claim Benefits Information and Employer Records obtained from
Agency as confidential as required under Texas Labor Code Section 301.081 and the Social Security
Act of 1934,

Recipient shall establish and maintain security safeguards and procedures to guarantee the
confidentiality of all data obtained from Agency. Such safeguards shall, at a minimum, comply with
the requirements found at 20 CFR 603.9, a copy of which is attached as Attachment A5 and the
requirements included in this contract.

Recipient’s procedures to safeguard data provided shall be subject to audit by Agency.

Recipient shall be responsible to provide and maintain its own computer hardware and software to
accomplish the necessary computer communications linkages with Agency’s mainframe data base.

Recipient agrees to accept liability for any damage to Agency’s hardware, software, or data when
such damage is directly caused by the actions of employees of Recipient, whether authorized or
unauthorized Users pursuant to this contract.

Information Release Contract TWC Contract Number: 29 16PER089-1
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TEXAS WORKFORCE COMMISSION
INFORMATION RELEASE CONTRACT

3.19  In addition to all other charges and costs listed in this contract, Recipient shall pay a seventy-five
dollar ($75.00) contract initiation charge. Payment of the contract initiation charge is due within 30
calendar days from the date of receipt of the first invoice sent by Agency to Recipient.

3.20  Recipient shall submit to Agency a fully-executed Quarterly Self-Assessment Report, a copy of
which is attached as Attachment A3, on the next-occurring quarterly filing date after the Begin Date
of this contract, and on each quarterly filing date for as long as this contract is in effect. The
quarterly filing dates are February 1, May 1, August 1, and November 1. Each report must have been
signed within the calendar month preceding the filing date.

SECTION 4 - Contact Persons

In all communications with Agency, Recipient shall include a reference to the TWC contract number. The
parties designate the following primary liaisons for implementation of this contract:

AGENCY Contact Person RECIPIENT Contact Person
External Data Sharing Contracts Manager Bryon Curtis

Office of General Counsel Office Manager

Texas Workforce Commission Travis County Constable Precinct 2
101 E. 15™ $t., Room 608 10409 Burnet Road, Suite 150
Austin, TX 78778-0001 Austin, TX 78758

Phone: 512-463-1607 or 512-936-2134 Phone: 512-854-6372

Fax: 512-463-1426

Email: ORContracts.Management@twc.state.tx.us Email: bryon.curtis@co.travis.tx.us

Recipient may request a change in Recipient contact person by submitting to Agency a written request
signed by the same individual with signature authority who signed on behalf of Recipient on page one of this
contract. All changes in Recipient contact person must be approved in writing by Agency.

Remainder of Page Intentionally Left Blank
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TEXAS WORKFORCE COMMISSION
INFORMATION RELEASE CONTRACT

Revised Attachment Al
2910PER089-1

TEXAS WORKFORCE COMMISSION
USER INFORMATION SECURITY AGREEMENT

(Print Name) a (Social Security Number)

(user phone number) (user work street address) (user email)
acknowledge that, as a Recipient User, I will be assigned a personal User Identification Code (User ID) and password which I will
use to activate computer devices that access the Texas Workforce Commission’s computer system. Iunderstand that I will be held

personally accountable for my actions and any activity performed under my User ID. Under no circumstances will I allow my
User 1D and confidential password to_be used by any other individual, nor will 1 use one belonging to someone else. 1

understand that any violation of this User Agreement including allowing any other individual to use my User ID or
confidential password is a violation of the Texas Penal Code and will result in the immediate termination of the contract
between TWC and Travis County for the benefit of Travis County Constable Precinct 2. The use of the data is limited to
the following purpose only: solely to be used to find individuals for the purpose of serving warrants and civil documents
and to determine indigency. I understand that online access is limited to: Wage record (BN75), Unemployment Insurance
Claims Function - limited access; and Employer Master File Inquiry.

I will not enter any unauthorized data, or make any changes to data, I will not disclose any information without prior
authorization. I understand that under Texas Labor Code § 301.085 all information I obtain from the Texas Workforce
Commission under this User Agreement is confidential and that a person commits an offense if the person solicits,
discloses, receives, or uses, or authorizes, permits, participates in, or acquiesces in another person's use of, unemployment
compensation information that reveals: (1) identifying information regarding any individual or past or present employer
or employing unit; or (2) information that foreseeably could be combined with other publicly available information to
reveal identifying information regarding any individual or past or present employer or employing unit. Such an offense is
a Class A Misdemeanor.

Violating a data security system or allowing unauthorized access by another party is a Class A Misdemeanor under
Chapter 33 of the Texas Penal Code, which is punishable by a fine of $4,000.00, a year in jail, or both. Intentionally causing a
computer to malfunction or knowingly altering data without authorization that results in personal or property damage may
constitute a felony of the second degree.

[ have read and have had explained to me the security and confidentiality requirements of 20 CFR Part 603 and the data
access contract with the Texas Workforce Commission. I understand and agree to abide by these requirements. I also understand
that if I violate any of these standards I may be subject to disciplinary action or prosecution under one or more applicable statutes,
and [ may jeopardize the contract between Recipient and the Texas Workforce Commission.

Signature of User Date Printed Name

Supervisor Approval: I have instructed the User listed above about all confidentiality requirements applicable to data obtained
under the contract with the Texas Workforce Commission including the requirements of 20 CFR Part 603 as well as the sanctions
specified in the contract and in state law for unauthorized disclosure of information.

Signature of Supervisor Date " Printed Name

Contract Signatory or Contract Contact Approval:

Signature of Contract Contact Date Printed Name
PLEASE NOTE: Recipient Contact Person named in contract must retain the original of this Agreement, give a copy to the
User, and send a copy to TWC along with the Cover Sheet for Transmitting User {nformation Security Agreement
(Attachment A2) and the User’s training completion certificate. Only one cover sheet needed when submitting materials for
multiple Users.

Information Release Contract TWC Contract Number: 2910PER089-1
Page 5 of 11



Updated 10/22/2010, 11:50 a.m.

TEXAS WORKFORCE COMMISSION
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Revised Attachment A2

COVER SHEET FOR TRANSMITTING USER INFORMATION SECURITY AGREEMENT

To: RACF Administration

____viaemail to: racf.administration@twc.state.tx.us
(Document must be scanned and enerypted before sending)

___viafax to: 512-463-6394
___viamail to: RACF Administration
Texas Workforce Commission

101 East 15" Street, Room 0330
Austin, Texas 78778-0001

From: Travis County, for the benefit of Travis County Constable Precinct 2

(name of current contact person - Section 4 of Att. A)

(contact person’s email)

Re:  TWC Contract Number 2910PER089-1
Enclosed are the following documents:
1) User Information Security Agreement (Attachment A4, filled out and signed)
AND

2) TWC Information Technology Security Awareness training certificate (printed at end of
training)

Note: The User Information Security Agreement must accompany the training certificate and include all
signatures. Please email the RACF Administrator at racf.administration@twe.state tx.us with any questions.

{nformation Release Contract TWC Contract Number: 2910PER089-1
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TEXAS WORKFORCE COMMISSION
INFORMATION RELEASE CONTRACT

Revised Attachment A3
QUARTERLY SELF-ASSESSMENT REPORT

Recipient confirms that it is in compliance with the following requirements of 20 C.F.R. § 603.9:

Recipient uses Information only for purposes authorized by law and consistent with the allowed use set forth in the
contract between Recipient and the Texas Workforce Commission (Agency). Yes: Nao:

Recipient stores Information in a place physically secure from access by unauthorized persons.
Yes: No:

Recipient stores and processes Information maintained in electronic format, such as magnetic tapes or discs, in such a way
that unauthorized persons cannot obtain the information by any means. Yes: No:

Recipient undertakes precautions to ensure that only authorized personnel are given access to Information stored in
computer systems. Yes: No:

Recipient has instructed all personnel having access to Information about confidentiality requirements, the requirements
of 20 C.F.R. § 603.9, and the sanctions specified in state law for unauthorized disclosure of Information (each violation is
a Class A Misdemeanor punishable by a fine of $4,000, a year in jail, or both). By your signature below you
acknowledge that all personnel having access to Information have been instructed in accordance with paragraph
(b)(1)(v)(A) of 20 C.F.R. § 603.9. Yes: No:

Recipient adheres to the Agency confidentiality requirements and procedures which are consistent with 20 C.F.R. § 603.9
and the requirements of the contract between Recipient and Agency and shall report any infraction of these rules to
Agency fully and promptly. Yes: No:

Recipient disposes of Information, and any copies thereof made by Recipient, after the purpose for which the Information

is disclosed is served or as required by court order. Disposal means return of the Information to Agency or destruction of

the Information, as directed by Agency. Disposal includes deletion of personal identifiers in lieu of destruction. Yes:
No:

Recipient ensures that Information is not retained with personal identifiers for longer than such period of time as TWC
deems appropriate. Yes: No:

Recipient maintains a system sufficient to allow an audit of compliance with the requirements of 20 C.F.R. § 603.9 and
the contract between Recipient and Agency.
Yes: No: Describe, in an attachment, your system that allows audit of compliance.

By signature hereon, the contract signatory or the entity’s internal auditor certifies that:
All statements and information prepared and submitted in the response to this Quarterly Self-Assessment Report are
current, complete and accurate.

Signature Date

TWC CONTRACT NUMBER 2910PER089-1

Printed Name, Title

Return this Report to: External Data Sharing Contracts Manager | Office of General Counsel
Texas Workforce Commission | 101 East 15" Street, Room 608 | Austin, Texas 78778-0001
Fax: 512-463-1426 Email: ORContracts.Management(@twc.state.tx.us

Information Release Contract TWC Contract Number: 2910PER089-1
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TEXAS WORKFORCE COMMISSION
INFORMATION RELEASE CONTRACT

Revised Attachment A4

Rate Schedule for Online Access

Number of Monthly Monthly Charge
Transactions
1-10,000 125.00
10,001-25,000 320.00
25,001-50,000 630.00
50,001-75,000 950.00
75,001-100,000 1250.00
100,001-150,000 2000.00
150,001-300,000 3800.00
300,001-500,000 6300.00
500,001-750,000 9400.00
750,001-1,000,000 12,500.00
1,000,001-1,250,000 15,700.00
1,250,001-1,500,000 18,800.00
1,500,001-1,750,000 22,000.00
1,750,001-2,000,000 25,000.00
2,000,001;2,500&00 31,500.00

The above rates are based on a per-transaction fee of $00.011, an additional 14% administrative overhead
charge, and the data processing costs of monitoring actual volume of transactions on a periodic basis.
Transaction levels above 2,500,000 are billed on actual number of transactions times $00.011, plus 14%
administrative overhead.

Information Release Contract TWC Contract Number: 2910PER089-1
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TEXAS WORKFORCE COMMISSION
INFORMATION RELEASE CONTRACT

Revised Attachment AS

PROTECTION OF CONFIDENTIALITY
CHAPTER V--EMPLOYMENT AND TRAINING ADMINISTRATION, U.S. DEPT. OF LABOR
PART 603--INCOME AND ELIGIBILITY VERIFICATION SYSTEM
SUBPART A--INCOME AND ELIGIBILITY VERIFICATION SYSTEM

20 C.F.R. § 603.9 What safeguards and security requirements apply to disclosed information?

(a) In general. For disclosures of confidential UC information under § 603.5(d)(2) (to a third party (other than
an agent) or disclosures made on an ongoing basis); § 603.5(e) (to a public official), except as provided in
paragraph (d) of this section; § 603.5(f) (to an agent or contractor of a public official); § 603.6(b)(1) through (4),
(6), and (7)(i) (as required by Federal UC law); and § 603.22 (to a requesting agency for purposes of an [EVS), a
State or State UC agency must require the recipient to safeguard the information disclosed against unauthorized
access or redisclosure, as provided in paragraphs (b) and (c) of this section, and must subject the recipient to
penalties provided by the State law for unauthorized disclosure of confidential UC information.

(b) Safeguards to be required of recipients.
(1) The State or State UC agency must:

(1) Require the recipient to use the disclosed information only for purposes authorized by law and
consistent with an agreement that meets the requirements of § 603.10;

(ii) Require the recipient to store the disclosed information in a place physically secure from
access by unauthorized persons;

(iii) Require the recipient to store and process disclosed information maintained in electronic
format, such as magnetic tapes or discs, in such a way that unauthorized persons cannot obtain the
information by any means;

{(iv) Require the recipient to undertake precautions to ensure that only authorized personnel are
given access to disclosed information stored in computer systems;

{v) Require each recipient agency or entity to:

(A) Instruct all personnel having access to the disclosed information about confidentiality
requirements, the requirements of this subpart B, and the sanctions specified in the State law for
unauthorized disclosure of information, and

(B) Sign an acknowledgment that all personnel having access to the disclosed information
have been instructed in accordance with paragraph (b)(1)(v)(A) of this section and will adhere to the
State's or State UC agency's confidentiality requirements and procedures which are consistent with this
subpart B and the agreement required by § 603.10, and agreeing to report any infraction of these rules
to the State UC agency fully and promptly.

(vi) Require the recipient to dispose of information disclosed or obtained, and any copies thereof
made by the recipient agency, entity, or contractor, after the purpose for which the information is
disclosed is served, except for disclosed information possessed by any court. Disposal means return of
the information to the disclosing State or State UC agency or destruction of the information, as
directed by the State or State UC agency. Disposal includes deletion of personal identifiers by the
State or State UC agency in lieu of destruction. In any case, the information disclosed must not be
retained with personal identifiers for longer than such period of time as the State or State UC agency
deems appropriate on a case-by-case basis; and

Information Release Contract TWC Contract Number: 2010PER089-1
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(vii) Maintain a system sufficient to allow an audit of compliance with the requirements of this
part.

(2) In the case of disclosures made under § 603.5(d}(2) (to a third party (other than an agent) or
disclosures made on an ongoing basis), the State or State UC agency must also:

(1) Periodically audit a sample of transactions accessing information disclosed under that section
to assure that the entity receiving disclosed information has on file a written release authorizing each
access. The audit must ensure that the information is not being used for any unauthorized purpose.

(i) Ensure that all employees of entities receiving access to information disclosed under §
603.5(d)(2) are subject to the same confidentiality requirements, and State criminal penalties for
violation of those requirements, as are employees of the State UC agency.

(c) Redisclosure of confidential UC information.

(1) A State or State UC agency may authorize any recipient of confidential UC information under
paragraph (a) of this section to redisclose information only as follows:

(i) To the individual or employer who is the subject of the information;

(ii) To an attorney or other duly authorized agent representing the individual or employer;

(iii) In any civil or criminal proceedings for or on behalf of a recipient agency or entity;

(iv) In response to a subpoena only as provided in § 603.7;

(v) To an agent or contractor of a public official only if the person redisclosing is a public official,
if the redisclosure is authorized by the State law, and if the public official retains responsibility for the
uses of the confidential UC information by the agent or contractor;

(vi) From one public official to another if the redisclosure is authorized by the State law;

(vii) When so authorized by Section 303(e)(5), SSA, (redisclosure of wage information by a State
or local child support enforcement agency to an agent under contract with such agency for purposes of

carrying out child support enforcement) and by State law; or

(viii) When specifically authorized by a written release that meets the requirements of § 603.5(d)
(to a third party with informed consent).

(2) Information redisclosed under paragraphs (c)(1)(v) and (vi) of this section must be subject to the
safeguards in paragraph (b) of this section.

(d) The requirements of this section do not apply to disclosures of UC information to a Federal agency which
the Department has determined, by notice published in the Federal Register, to have in place safeguards adequate
to satisfy the confidentiality requirement of Section 303(a)(1), SSA.

Remainder of Page Intentionally Left Blank

Information Release Contract TWC Contract Number: 2910PER089-1
Page 10 of 11



Updated 10/22/2010, 11:50 a.m.

TEXAS WORKFORCE COMMISSION
INFORMATION RELEASE CONTRACT

Revised Attachment A6

TEXAS WORKFORCE COMMISSION DATA SECURITY POLICY

It is the policy of the Texas Workforce Commission to promote a secure environment for employees and
clients, and to maintain management controls necessary for the safekeeping of the Agency's resources and
assets.

Employees, physical property, and information related to the conduct of agency operations are assets,
entrusted to the care of the agency by the citizens of this state. Safeguarding the security and integrity of
these assets and using them in a cost-effective manner are basic responsibilities of the agency.

The Texas Workforce Commission relies heavily on its electronic data processing systems to meet its
operational, financial and informational requirements. 1t is essential that these critical systems are protected
from accidents and misuse of all kinds, and that both the computer system and the data that they process be
operated and maintained in a secure environment.

It will be the responsibility of the Data Security Manager of the RECIPIENT AGENCY to determine and
assign the computer access codes required for a user to perform the assigned job duties. Access to
computerized data will be limited to just that data needed to do the assigned job.

It is the responsibility of the Data Security Manager of the RECIPIENT AGENCY to make certain that all
users are aware of, and comply with, the Texas Workforce Commission's rules and regulations within their
office.

Remainder of Page Intentionally Left Blank
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TWC Contract/Amendment Number: 2910PER089-1
CONTRACT/AMENDMENT LANGUAGE CHANGE CERTIFICATION FORM

Please check the appropriate box and sign below:

[%Vo Changes. I hereby certify that no changes have been made to documents contained in
this Contract/Amendment package.

[[] Changes to Demographic Information. I hereby certify that changes in demographic
information items only (such as contact or signatory) have been made to documents
contained in this Contract/ Amendment package. Pen and ink corrections have been entered,
initialed and the revised areas have been flagged.

[] Changes to Contract/Amendment Terms and Conditions. I hereby certify that changes to
the contract/amendment terms and conditions have been proposed. The proposed changes
have been entered on all copies of the documents in pen and ink, initialed, and the revised
areas have been flagged. I understand that I am to sign and then send all copies of the
contract/amendment back to TWC for evaluation of the proposed changes. If the proposed
changes are approved by the TWC signatory, they will be initialed and my copy (and the
fiscal agent's copy, if applicable) will be returned to me. I understand that if there are any
questions or issues regarding the proposed pen and ink changes that I will be contacted by a
TWC representative to discuss them.

Travis County}Constable Precincet 2

Samuel T. Biscoe Date
Travis County Judge
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TRAVIS COUNTY PURCHASING OFFICE

d V. Grimes, C.P.M., Purchasing Agent
314w, 11" Street, Room 400  Austin, Texas 78701 (512) 854-9700 Fax {512) 854-9185

Approved by: 7 _
Voting Session: Tuesday, October 26, 2010
REQUESTED ACTION: APPROVE INTERLOCAL AGREEMENT WITH CAPITAL

AREA COUNCIL OF GOVERNMENTS (CAPCOG) FOR USE OF THE EMERGENCY
NOTIFICATION SYSTEM FOR TRAVIS COUNTY EMERGENCY SERVICES.

Points of Contact:
Purchasing: Scott Wilson, 854-9451
Department: Danny Hobby, 854-4416; Toby Fariss, 854-4762
County Attorney (when applicable): John Hille And Barbara Wilson, 854-9415
County Planning and Budget Office: Leroy Nellis, Randy Lott

County Auditor’s Office: Susan Spartaro, Jose Palacios, Sean O'Neal
Other:

Purchasing Recommendation and Comments: Purchasing concurs with department and
recommends approval of requested action. This procurement action met the compliance
requirements as outlined by the statutes. This Agreement allows for the use of the
Emergency Notification System by providing direct telephone communications with citizens
during times of disaster via the 9-1-1 database and prerecorded messages.

» Contract-Related Information:
Award Amount:  $2,879.00
Contract Type: Interlocal
Contract Period: ~ October 1, 2010 through September 30, 2011

» Funding Information:
Purchase Requisition in H.T.E.: 513237

X Funding Account: 001-4705-579.6099
[] Comments:

» Statutory Verification of Funding:
[ ] Contract Verification Form: Funds Verified Not Verified by Auditor.
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EMERGENCY SERVICES

DANNY HOBBY, EXECUTIVE MANAGER
P.O.Box 1748
AusTIN, TEXAS 78767
(512) 854-4416, Fax (512) 854-4786

Emergency Management
%ete%aldwig

. . . Fire Marshal
To: Travis County Commissioners Court Hershel Lee
Via: Cyd Grimes, Purchasing Agent ‘ Medical Examiner
- oA Dr .David Dolinak
- . ‘ d ) //’
From: Danny Hobby, Emergency Services Executive Manager/ STAR Flight
s Casey Ping
Date: October 11, 2010

Technology & Communications

Subject: FY-11 Emergency Notification System Agreement with CAPCOG

Proposed Motion:

APPROVE ANNUAL LETTER AGREEMENT WITH CAPCOG FOR FY11 EMERGENCY
NOTIFICATION SYSTEM (“ENS”) SUBSCRIPTION, MA070147VC CONTINUATION OF
SERVICE. (TCES FOR TCOEM, TCSO)

Summary & Recommendation:

Travis County participates with several other local governmental entities in subscribing to the
Capital Area Council of Governments’ (“CAPCOG”) Emergency Notification System. ENS
provides for direct telephone communications with citizens during times of disaster via the 9-1-1
database and prerecorded messages.

It is a valuable tool for notifying the public in times of danger. As a result, the Department of
Emergency Services, with the concurrence of the Office of Emergency Management and the
Sheriff’s Office, recommends continuing this service throughout FY11 by approving and signing
the annual ENS letter agreement with CAPCOG.

Issue(s):

There appear to be no issues or concerns with this request, as it is a routine and expected
CAPCOG item involving OEM and TCSO.
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Budgetary and Fiscal:

The necessary funding of $2,879.00 for this effort is a budgeted FY11 expense in TCES account
001-4705-579-9099.

See Travis County purchase requisition 513237.

Attachment(s):
FY11 ENS Letter Agreement Packet

Travis County purchase requisition 513237

CC:
County Attorney’s Office ~ Barbara Wilson
County Auditor’s Office Jose Palacios

PBO Randy Lott

Purchasing Scott Wilson

TCSO Chris Wallace, Michael Hemby, Paul Knight
Emergency Services Pete Baldwin, Christine Lego, Toby Fariss (TF)

Travis County Emergency Services — Pg. 2
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GM200I13 TRAVIS COUNTY 10/18/10
Fiscal Year 2011 Account Balance Inquiry 08:34:07

Account number . . . : 1-4705-579.60-99

Fund . . . . . . . . : 001 GENERAL FUND

Department . . . . . : 47 EMERGENCY SERVICES

Division . . . . . . : 05 TECHNOLOGY/COMMUNICATIONS

Activity basic . . ., : 57 PUBLIC SAFETY (LAW ENF)

Sub activity . . . . : 9 EMERGENCY SERVICES

Element . . . . . . : 60 OTHER PURCHASED SERVICES

Object . . . . . . . : 99 OTHER PURCHASED SERVICES

Original budget . . . . . . . . : 2,879

Actual expenditures - current . : .00

Actual expenditures - ytd . . . : .00

Unposted expenditures . . . . . : .00

Encumbered amount . . . . . . . : .00

Unposted encumbrances Coe .00

Pre-encumbrance amount . . . . . : 2,879.00

Total expenditures & encumbrances: 2,879.00 100.0%

Unencumbered balance . . . . . . : .00 0.0
F5=Encumbrances F7=Project data F8=Misc inquiry

Fl0=Detail trans Fll=Acct activity list Fl2=Cancel F24=More keys
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PURCHASE REQUISITION NBR: 0000513237

STATUS: READY FOR BUYER PROCESS

REQUISITION BY: CULLENJ 44751 REASON: ANNUAL SUBSCRIPTION WITH CAPCOG/ATTN. S WILSON DATE: 10/08/1¢0
SHIP TO LOCATION: EMERGENCY SERVICES SUGGESTED VENDOR: 64640 CAPITAL AREA COUNCIL OF GOVERN DELIVER BY DATE: 10/08/10
LINE UNIT EXTERD
NBR DESCRIPTION QUANTITY UOM cosT cosT VENDCR PART NUMBER
1 ANNUAL SUBSCRIPTION WITH CAPCOG 1.00 YR 2879.0000 2879.00

ANNUAL SUBSCRIPTION WITH CAPCOG FOR TRAVIS COUNTY
USE THE EMERGENCY NOTIFICATION SYSTEM VIA LETTER
AGREEMENT
OCTOBER 1, 2010 - SEPTEMBER 30, 2011
ATTN: SCOTT WILSON TCPO

COMMODITY: SECURITY/FIRE/SAFETY SERV

SUBCOMMOD: EMERGENCY COMM SERVICES

REQUISITION TOTAL: 2879.00

ACCOUNT I NFORMATTIOHN
LINE # ACCOUNT PROJECT % AMOUNT
1 0014705573%6099 OTHER PURCHASED SERVICES 100.00 2879.00
OTHER PURCHASED SERVICES

2879.00

REQUISITION IS IN THE CURRENT FISCAL YEAR.
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Page 1 of 1
Toby Fariss - Travis County's FY11 ENS Subscription with CAPCOG
From: Toby Fariss
To: Scott Wilson
Date: 10/11/2010 8:49 AM
Subject: Travis County's FY11 ENS Subscription with CAPCOG
CC: Barbara Wilson; Chris Wallace; Christine Lego; Danny Hobby; Jose Pal...
Attachments: ScanOfFY11ENS_PurchMemo.pdf 2
| :}g .
OXN & =Zfm
. me — B
Good Monday morning, Scott. L P Y M
QX (=
Here is the recommendation memo and agreement packet for this year's Emergency Notificafioh @{&ten&N SYy=rm
subscription with CAPCOG. Please see attached .pdf (8 pages) and try to get this on the commissighers Burt )‘:; i
agenda on or about October 26, 2010. N <
o :

The signed hard copy of the memo with the two original letter agreements (already signed by CAPCOG) is in the
10 mail to you.

Thank you,
Toby

Toby Fariss, Contracts Adminisirator
Travis County Emergency Services
PO Box 1748

Austin, TX 78767

512/854-4762

file://C:\Documents and Settings\FarissT\Local Settings\Temp\XPGrpwise\dCB2CF92D... 10/11/2010
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Capital Area
Council of »
Governments

6800 Burleson Road
Buslding 310, Sulte 165
Austin, Texgs 78744

512.916.6000
FAX 512.916.6001

—
‘Bastrop -
Blance
Burnet
Gal(;well
Fayetle

Hays

Llano
Travis
Witliamson

Counties

July 1, 2010

The Honorable Samuel T. Biscoe
Travis County

314 West 11th Street

Austin, Texas 78767

U

Re: Emergency Notification System
Dear Judge Biscoe:

1. This letter agreement authorizes Travis County to use the )
Emergency Notification System provided by the Capital Area Council of
Governments (“CAPCOG”), under the terms and conditions set out below,
for the period beginning October 1, 2010 and ending, unless sooner
terminated under paragraph 9 or 11, September 30, 2011.

Use of Emergency Notification System

2. Travis County agrees to use the Emergency Notification System
solely in accordance with the current version of the CAPCOG Emergency
Notification System (ENS) Policies and Procedures. The current version
is part of this agreement and is available on CAPCOG’s website,
www.capcog.org/divisions/homeland-security/ens/docs/.

Cost and Payment Terms

3. Upon execution of this letter agreement, CAPCOG will invoice
Travis County $2879.00 to cover all or some part of the operating
expenses associated with use of the Emergency Notification System for
the agreement period. Travis County agrees to pay the invoice in full
within 90 calendar days of its receipt, but solely from current revenues
available to Travis County. Access to the Emergency Notification System
will be granted when: (1) CAPCOG receives payment in full of the invoice;
and (2) Travis County has provided CAPCOG with a list of its Authorizing
Individuals and Certified Users as required by the CAPCOG Emergency
Notification System (ENS) Policies and Procedures.



Updated 10/22/2010, 11:50 a.m.

Public Information Act Request

4. If Travis County receives a request under the Texas Public
Information Act for disclosure of any of the 9-1-1 database information,
Travis County agrees not to disclose the information prior to notification of
CAPCOG's Emergency Communications Department in writing within two
business days of the receipt of the request so that CAPCOG may advise
Travis County regarding the request.

Nondiscrimination and Equal Opportunity

5. Paragraph 6 summarizes the nondiscrimination and equal
opportunity requirements applicable to performance of this agreement that
are set out in detail in title 6, parts 15, 17, and 21, Cade of Federal
Regulations. Travis County and CAPCOG agree to comply with the
detailed requirements.

6. Travis County and CAPCOG shall not exclude anyone from
participating under this agreement, deny anyone benefits under this
agreement, or otherwise unlawfully discriminate against anyone in
carrying out this agreement because of race, color, religion, sex, age,
disability, handicap, veteran status, or national origin.

Applicable Law

7. In carrying out this agreement, Travis County agrees to comply
with all applicable law, including, but not limited to, the Texas Uniform
Grant and Contract Management Act, chapter 783 of the Government
Code, and the Uniform Grant Management Standards implementing the
Act.

8. Travis County agrees to comply with its own written rules
defining, regulating, and prohibiting conflict of interest in carrying out this
agreement.

Early Termination of Agreement

9. Travis County acknowledges that CAPCOG's sole source of
revenue for operating and maintaining the Emergency Notification System
are grant funds it receives from the State Administrative Agency, Texas
Department of Public Safety, and contractual funds provided by
participating organizations. Accordingly, Travis County agrees that
CAPCOG may terminate this agreement if it learns that funds to operate
and maintain the Emergency Notification System are no longer available.
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10. CAPCOG terminates this agreement for unavailability of funds
by giving Travis County notice of the termination, as soon as it learns of
the funding unavailability, and specifying the termination date. The
agreement terminates on the specified termination date.

11. If Travis County or CAPCOG breaches a material provision of
this agreement, the other may notify the breaching party describing the
breach and demanding corrective action. The breaching party has five
business days from its receipt of the notice to correct the breach, or to
begin and continue with reasonable diligence and in good faith to correct
the breach. If the breach cannot be corrected within a reasonable time,
despite the breaching party's reasonable diligence and good faith effort to
do so, the parties may agree to terminate the agreement.

12. If Travis County violates a provision of the CAPCOG’s
Emergency Notification System (ENS) Policies and Procedures, CAPCOG
in its sole discretion, after notifying Travis County of the alleged violation
in accordance with paragraph 11, may terminate Travis County’s user
account while Travis County is attempting to correct the violation. If Travis
County corrects the violation under paragraph 11, and the Emergency
Notification System was not damaged by the violation, CAPCOG agrees
to restore Travis County’s user account.

13. Termination for breach does not waive either party's claim for
damages resulting from the breach.

Notice to Parties

14. Notice to be effective under this agreement must be in writing
and received by the party against whom it is to operate. Notice is received
by a party: (I) when it is delivered to the party personally; (2) on the date
shown on the return receipt if mailed by registered or certified mail, return
receipt requested, to the party's address specified in paragraph 15 and
signed on behalf of the party; or (3) three business days after its deposit in
the United States mail, with first-class postage affixed, addressed to the
party's address specified in paragraph 15.

15. CAPCOG's address is 6800 Burleson Road, Building 310, Suite
165, Austin, TX 78744, Attention: Executive Director. Travis County’s
address is 314 West 11th Street, Austin, Texas 78767, Attention: The
Honorable Samuel T. Biscoe.

16. A party may change its address by providing notice of the
change in accordance with paragraph 14.
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Miscellaneous

17. Each individual signing this agreement on behalf of a party
warrants that he or she is legally authorized to do so and that the party is
legally authorized to perform the obligations under this agreement.

18. This agreement states the entire agreement of the parties, and
an amendment to it is not effective unless in writing and signed by both
parties.

19. This agreement is executed in duplicate originals.

Capital Ay Coun)cil of Governments Travis County
By I \

d U ( St By

Betty Voights Name Samuel T. Biscoe

Executive Director
Title County Judge
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TRAVIS COUNTY PURCHASING OFFICE
Cyd V. Grimes, C.P.M., Purchasing Agent

314 W. 11" Street, Room 400 Austin, Texas 78701 (512)854-9700 Fax (512) 854-9185

Approved by: ﬁ

Voting Session: Tuesday, October 26, 2010

REQUESTED ACTION: APPROVE RENEWAL OF INTERLOCAL AGREEMENT
IL0O800690J, DALLAS COUNTY, FOR UTILIZATION OF THE EMPLOYEE ASSISTANCE
PROGRAM.

Points of Contact:
Purchasing: Oralia Jones, 854-4204
Department:
County Attorney (when applicable): Barbara Wilson, 854-9415
County Planning and Budget Office: Leroy Nellis
County Auditor’s Office: Susan Spataro and Jose Palacios -
Other:

» Purchasing Recommendation and Comments: Purchasing concurs with department and
recommends approval of requested action. This procurement action met the compliance
requirements as outlined by the statutes. The Commissioners Court approved the award of
this interlocal agreement on November 6, 2007.

The automatic renewal modification will extend the interlocal agreement for an additional
twelve (12) months, from October 1, 2010 through September 30, 2011. The automatic
renewal is permitted pursuant to Paragraph 2, entitled “Term”. The modification will also
correct the renewal term in accordance with the interlocal agreement, which states the
agreement automatically renews on October 1 of each year unless the agreement is
terminated sooner.

The contract allows Dallas County to utilize the County’s Employee Assistance Program
with Alliance Work Partners under the same contract terms and conditions. Section
791.025 of the Texas Government Code permits local governments to enter into interlocal
agreements for the purchase of goods and services.

Modification No. 2 was previously issued to extend the interlocal agreement for an
additional twelve (12) months, from November 6, 2009 through November 5, 2010. [t was
approved by the Purchasing Agent on October 23, 2009.

Modification No. 1 was previously issued to extend the interlocal agreement for an
additional twelve (12) months, from November 6, 2008 through November 5, 2009. It was
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approved by the Purchasing Agent on October 15, 2008.

» Contract Expenditures: Within the last 12 months $0.00 has been spent against
this contract.

Not applicable

» Contract-Related Information:
Award Amount:  N/A (Estimated quantity)
Contract Type: Interlocal
Contract Period:

» Funding Information:
] Purchase Requisition in H.T.E.:

] Funding Account(s):
X} Comments: This interlocal agreement has ng# monetary value assigned to it.

> Statutory Verification of Funding:
[} Contract Verification Form: Funds Verified Not Verified by Auditor.
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MODIFICATION OF CONTRACT NUMBER: IL0800690J —IL. Cooperative Purchasing Agreement
PAGE 1 OF _1_PAGE

ISSUED BY: PURCHASING OFFICE PURCHASING AGENT ASST: Oralia Jones DATE PREPARED:
314 W. 11TH ST., RM 400 TEL. NO: (512) 8549700 October 14, 2010
AUSTIN, TX 78701 FAX NO: (512) 8549185 ’
1ISSUED TO: MODIFICATION NO.: EXECUTED DATE OF ORIGINAL
Community Services & Corrections 3 CONTRACT:
Department November 6, 2007
Attn: Mr., Jim Harmon
133 N. Industrial Blvd., 9" Floor
Dallas, Texas 75207

ORIGINAL CONTRACT TERM DATES: November 6. 2007 —November 5, 2008  CURRENT CONTRACT TERM DATES: Qctober 1, 2010 —September 30, 2011

FOR TRAVIS COUNTY INTERNAL USE ONLY:
Original Contract Amount: § N/A Current Modified Amount § N/A

DESCRIPTION OF CHANGES: Except as provided herein, all terms, conditions, and provisions of the document referenced above as heretofore
modified, remain unchanged and in full force and effect.

The Interlocal Cooperative Purchasing agreement allows Dallas County to utilize the Employee Assistance Program contract
(Contract No. 03T0005807J) with Alliance Work Partners under the same terms and conditions that are available to Travis
County.

1. The purpose of this modification is to correct the renewal term and automatically renew the term for an additional twelve (12) month
period in accordance with Paragraph 2, entitled “TERM”,

2. The agreement period is changed to: October 1, 2010 through September 30, 2011. The renewal term is corrected in
accordance with the interlocal agreement which states “This agreement automatically renews on October 1 of each year
thereafter unless this agreement is terminated sooner pursuant to 6.0”.

Note to Vendor:
[ 1 Complete and execute (sign) your portion of the signature block section below for all copies and return all signed copies to Travis County.
| X | DO NOT execute and return to Travis County. Retain for your records.

[0 bBA
L.EGAL BUSINESS NAME:

00 CORPORATION

BY:
SIGNATURE [0 OTHER
BY:
DATE:
PRINT NAME A
TITLE:

1TS DULY AUTHORIZED AGENT

TRAVIS CQUNTY, TI;X/\S DATE:
BY: @;@L N ;é 'Zﬁn-é._ Zz/g /C

CYD V. RIMES, C.P.M., TRAVIS COUNTY PURCHASING AGENT

TRAVIS COUNTY, TEXAS DATE:

BY:
SAMUEL T. BISCOE, TRAVIS COUNTY JUDGE
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TRAVIS COUNTY PURCHASING OFFICE
Cyd V. Grimes, C.P.M., Purchasing Agent

314 W, 11" Street, Room 400 Austin, Texas 78701 (512) 854-9700 Fax (512) 854-9ng/

Approved by:

Voting Session: Tuesday, October 26, 2010

REQUESTED ACTION: APPROVE TERMINATION AND TRANSITION AGREEMENT,
CONTRACT NO. CM080266SW, SIMPLICITY HEALTHCARE SYSTEMS, FOR AN
ELECTRONIC MEDICAL RECORDS AND PHARMACY INFORMATION
MANAGEMENT SYSTEM.

Points of Contact:
Purchasing: Scott Wilson, 854-9451
Department: TCSO, Greg Hamilton; Robin Osborn, 854-4809; Leslie Windham, 854-
5243; Diana Gonzalez, 854-4197; Mike Summers, 854-4182
County Attorney (when applicable): John Hille, 854-9415; Tamara Armstrong, 854-
4168
County Planning and Budget Office: Leroy Nellis, Randy Lott
County Auditor’s Office: Susan Spartaro, Jose Palacios, Sean O'Neal
Other:

» Purchasing Recommendation and Comments: Purchasing concurs with department
and recommends approval of requested action. This procurement action met the
compliance requirements as outlined by the statutes.

On August 25, 2009, the Commissioner’s Court approved a contract with Simplicity
Healthcare System for an Electronic Medical Records (EMR) system and Pharmacy
Information Management System. The initial term of the contract was August 25, 2009
through August 24, 2010, for a total contract award of $443,196.

Simplicity partnered with two companies, NextGen Healthcare Systems, for the EMR
module, and Softwriters, for the Pharmacy Information Management System Module.
The Pharmacy Module went live several weeks ago while the EMR Module is close to
go live date. To date, the County has paid a total amount of $314,555 to Simplicity for
receipt and installation of the software and interfaces. Unfortunately, due to unforeseen
financial issues, Simplicity is unable to continue providing services. Therefore, after
consultation with the contractor, the Travis County Sheriff’s Office recommends
approval of the termination and transition of contract with Simplicity. With this
termination of contract, the County will pay Simplicity a final payment of $9,625 for
services already provided. Simplicity has agreed to provide consultation services
throughout the transition period from maintenance and support by Simplicity to
maintenance and support by NextGen and Softwriters. The transition period will run
from November 1, 2010 through December 31, 2010, which Simplicity has agreed to a
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consultation fee of $175 per hour during this time. Thereafter, the consultation fee will
go up to $225 per hour with the Agreement automatically terminating on March 31,
2011. With the intent of moving forward, the County will negotiate separate agreements
with NextGen Healthcare Systems and Softwriters, which will allow for full
implementation of these systems. Both NextGen and Softwriters have given verbal
assurance that they are willing to contract independently with the County.
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Greg Hamilton, Travis County Sheriff
|

Date: October 20, 2010
TO: Travis County Purchasing Office

FROM: Robin Osborn
Lieutenant, Information Services

SUBJECT: Contract CM080266SW with Simplicity Healthcare Systems, LLC
RE: Termination and Transition Agreement

The Travis County Sheriff's Office (TCSO) and Simplicity Healthcare Systems, LLC (Contractor)
have mutually agreed to terminate the contract and all attachments and exhibits signed
September 1, 2009, which provide for an electronic medical records (EMR) system and
electronic pharmacy system. Both systems are installed, operational and in use. However,
some of the functional requirements required in the contract, statement of work and
professional service agreement have not been met. After lengthy discussions between TCSO
and Contractor it has been mutually determined that the Contractor no longer has the resources
necessary to complete the requirements and perform necessary and required maintenance,
service and support for TCSO.

The termination of the contract will allow TCSO to work directly with the companies that
developed the two software systems purchased and will provide direct support and
maintenance of such. The Contractor was a reseller of the both software systems and provided
ome services in the form of interfaces and templates that will be taken over by the EMR
software provider via a maintenance agreement directly with them. TCSO wanted a short
transition period with the Contractor to allow for any unforeseen issues that might need the
Contractors knowledge to assist with.

The $9,625 being paid to the contractor is for completed work and after hours support
performed by the Contractor that TCSO owes for services rendered and/or features TCSO will
continue to use and benefit from after the termination is complete. It is worth noting the final
milestone payment for the completion of the project in the amount of $32,451.25 was not paid
because the project was not completed per the requirements.

XC: Greg Hamilton, Sheriff
Jim Sylvester, Chief
Mark Sawa, Major
Cyril Friday, Captain
Mike Summers, Medical Director
Diana C. Gonzales, Pharmacist
Heather Farrell, Business Analyst 11T
Leslie Windham, Project Coordinator
File
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TERMINATION AND TRANSITION AGREEMENT BETWEEN TRAVIS COUNTY
AND SIMPLICTY HEALTHCARE SYSTEMS, LLC

This Agreement is made by and between Travis County, a political subdivision of
the State of Texas, (“County”) and Simplicity Healthcare Systems, LLC, which is
authorized to do business-in the State of Texas (“Contractor™).

WHEREAS, on September 1, 2009, the County and Contractor entered into a
Professional Services Agreement Covering an Electronic Medical Records and Pharmacy
Information Management System for the Travis County Sheriff’s Office, Contract No.
CM 080266SW (“PSA”), whereby Contractor was to provide the System and related
services described in the PSA;

WHEREAS, the Contractor has provided much of the System and some related
services; however, the County and Contractor desire to terminate the PSA and enter into
a transition agreement for consulting services as described below.

NOW, THEREFORE, the County and the Contractor mutually agree to terminate
the Professional Services Agreement and to enter into a transition agreement for
consulting services as described below.

Mutual Termination and Release

A. Although much of the System is installed and functional, several major
components of the System have not yet been completed and therefore, go-live is
incomplete. Notwithstanding the foregoing, the County and Contractor, by mutual
agreement now desire to terminate the PSA and, except as set forth herein, release the
offer from all obligations and claims arising thereunder and enter into a transition
agreement for consulting services as described below. The Parties understand and agree
that by termination of the PSA, the Master License Agreement between Simplicity
Healthcare Systems, LLC and Travis County, Texas and the Simplicity Healthcare
Systems, LLC (“Related Agreements”) shall also terminate simultaneously.

B. Contractor understands that County intends to negotiate and enter into licensing
and maintenance agreements directly with NextGen Healthcare Information Systems, Inc.
to complete the installation, integration, testing and implementation of the outstanding
interfaces and to resolve outstanding issues regarding the Electronic Medical Records
(“EMR”) Software.

C. Contractor also understands that pursuant to the PSA, County simultaneously
entered into a separate licensing and maintenance agreement with SoftWriters, Inc., also
known as FrameworkLTC, whereby Softwriters provides licenses and maintenance
services for the pharmacy system.

239555-1
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D. The termination of the PSA shall not be interpreted or construed in any way to
affect any agreements between Travis County and NexGen Healthcare Information
Systems, Inc., or Travis County and SoftWriters, Inc., or Travis County and any other
person or entity.

E. With this Agreement, the County is submitting a check in the amount of Nine
thousand six hundred twenty five Dollars ($9,625) as final payment for Contractor’s
services under the PSA. The Contractor acknowledges and agrees that the County does
not owe it any additional money under the PSA for the System and services described
therein. The County and the Contractor mutually agree that the final payment specified
above, the termination of the PSA, and the terms of the consulting agreement set forth
herein constitute full resolution and settlement of all issues and claims concerning the
PSA that they have or may have. However; nothing herein shall be construed as a release
of claims Contractor may have against former contractor, employees, or consultants with
respect to covenants and agreement not to compete with the exception of NextGen
HealthCare Information Systems, Inc. and Softwriters, Inc.

F. County and Contractor also mutually agree that the PSA is hereby terminated in
its entirety and that the remaining obligations of the parties are set forth in this
Agreement, including the exhibits and attachments hereto, and this Agreement supersedes
any and all prior agreements between the County and Contractor, whether written or oral,
regarding the System and related services described in the PSA.

Consulting Services

A. If requested by County or TCSO and at the reduced charge of One Hundred
Seventy-Five Dollars ($175) per hour to County or TCSO, Contractor agrees to provide
reasonable consultation during the transition period from maintenance and support by
Simplicity to maintenance and support by NextGen and Softwriters. The transition
period runs from November 1, 2010 through December 31, 2010. County understands
and agrees that prior to the performance of any transition consultation services, the
services must be specifically requested in writing by County or TCSO and signed off by
Contractor as required by Contractor, before any services are rendered to County or
TCSO.

B. Contractor further agrees to provide consulting services at a cost of Two Hundred
Twenty-Five Dollars ($225) per hour after December 31, 2010. If required for the
performance of consulting services hereunder, Contractor may also incur and charge
travel expenses in accordance with Travis County’s travel policy. Contractor understands
and agrees that the hours during which Contractor performs consulting services after
December 31, 2010 must be documented at the time of performance and as required by
County, before any payments are made by County to Contractor.

C. All payments shall be made in accordance with thy payment provisions and other
contract provisions set forth in Exhibit A, which is attached hereto and hereby

239555-1
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incorporated by reference herein for all purposes as if fully copied and set forth herein
verbatim.

Amendments and Modifications

This Agreement may be amended or modified, only by written instrument, signed
by both County and Contractor.

Expiration

This Agreement shall automatically expire on March 31, 2011 and thereafter there
shall be no contractual relationship between the County and Contractor. However,
Paragraph E shall survive the termination or expiration of this Agreement.

Sovereign Immunity

No provision of this Agreement or any exhibit or attachment hereto is in any way
intended to constitute a waiver by Travis County of any immunities from suit or liability
that County may have by operation of law, and Travis County hereby retains all of its
affirmative defenses.

TRAVIS COUNTY

By: Date:
Samuel T. Biscoe, Travis County Judge

-

B> .o \-L\,ﬁ [‘\j

Johnny L. Wiite, Founder and Ch%an
M ?

SIMPLICITY HEALTHCARE SYSTEMS, LLC

Approved as to Form:

5 4
T s, NG Date:
Tamara Armstrong
Assistant County Attorney

Auvailability of Funds Confirmed:

Date:

Susan Spataro, Travis County Auditor

239555-1
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Cyd V. Griffies
Travis County Purchasing Agent

&éé \/ é_)f»@ Date: /¢ 07 Aﬂ}'%

239555-1
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EXHIBIT A
ADDITIONAL CONTRACT PROVISIONS

Invoicing/Payment

1. W-9 Form. Contractor shall provide County with an Internal Revenue Form W-9,
Request for Taxpayer Identification Number and Certification, that is completed
in compliance with the Internal Revenue Code and its rules and regulations, and a
statement of entity status in a form satisfactory to the County Auditor, before any
Contract funds are payable. If Contractor changes its vendor name or taxpayer
identification number, Contractor shall notify the Purchasing Agent immediately
and provide a new W-9 form. No change in the obligations of or to Contractor
will be recognized unless such change is approved by Commissioners Court.

2. Payment. For the consulting services provided after December 31, 2010 and
authorized in the Termination and Transition Agreement between Travis County
and Simplicity Healthcare Systems, LLC (“Agreement”), County shall pay
Contractor for such consulting services at the hourly rate described therein.
Notwithstanding the foregoing, Contractor understands and agrees that if County
or TCSO requests consulting services before December 31, 2010 and if
Contractor does not provide such services until after December 31, 2010, such
services shall be considered as services provided before December 31, 2010 and
shall be provided by Contractor at the reduced charge of $175 per hour to County
or TCSO. The County shall also reimburse Contractor for necessary travel
expenses in accordance with the County’s travel policy and in accordance with
the Agreement. All travel expenses must be authorized by County before travel
occurs.

3. Service Hours. Service hours include only those hours during which Contractor
performs consulting services authorized under the Agreement. Service hours may
be calculated in fifteen (15) minute increments and must be documented as
described in the Agreement and in Paragraph 2 above.

4. Prompt Payment Act. Payment under the Agreement is subject to the Texas
Prompt Payment Act, ch 2251, Texas Government Code. All payments under the
Agreement, including this Exhibit A, shall be made by check or warrant from
County directly to Contractor upon Contractor’s satisfactory performance of
consulting services, as determined by County, or within thirty (30) days after
submission of a valid invoice to County, whichever is later. All invoices shall be
submitted to:

Ms. Susan Spataro
Travis County Auditor
P.O. Box 1748
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Austin, Texas 78767

5. Invoices. At a minimum, valid invoices shall include: (i) name, address, and
telephone number of Contractor and similar information in the event payment is
to be made to a different address; (ii) County Contract and Purchase Order
numbers; (iii) identification of services outlined in the Agreement and this
Exhibit; (iv) number of service hours, hourly rate, and total amount; and (v) any
additional payment information required by the Agreement. County will not pay
invoices that are in excess of the amount authorized by the Purchase Order.

6. Payment Date. Payment shall be deemed to have been made on the date of
mailing of the check or warrant. For purposes of payment discounts, time will
begin upon satisfactory delivery of products and services and/or submission of
valid invoice, whichever is last. Partial payments will not be made unless
specifically requested and approved by County prior to Contract award.

7. Interest. Accrual and payment of interest on overdue payments shall be governed
by the Texas Prompt Payment Act.

8. Persons with Outstanding Debts to Governmental Bodies.

(1) If notice of indebtedness is filed with the County Auditor or County
Treasurer, evidencing the indebtedness of a person to the state, Travis
County, or a salary fund, a warrant may not be drawn on a county fund in
favor of a person, or the agent or assignee(s) of a person, until the person
owing the debt is notified in writing that the debt is outstanding and the
debt is paid.

(i)  Contractor is hereby notified that county may apply any funds the County
owes Contractor under the Agreement to offset or reduce any outstanding

balances Contractor owes the State of Texas, Travis County, or a salary
fund.

(iii) The Agreement shall be interpreted and construed in accordance with
Section 154.045 of the Texas Local Government Code, as enacted or as
amended.

Notice

Any notice required or permitted to be given under the Agreement by one party
to the other shall be in writing and shall be given and deemed to have been given
immediately if delivered in person to the address set forth in this section for the
party to whom the notice is given, or on the third day following mailing if placed
in the United States Mail, postage prepaid, by registered or certified mail with
return receipt requested, addressed to the party at the address set forth in this
section.
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4] The address of County for all purposes under this Agreement shall be:

Cyd Grimes, C.P.M. (or successor)
Purchasing Agent

Registered or Certified Mail:

P.O. Box 1748

Austin, Texas 78767-1748

Hand Delivery:

314 West 11" Street, Suite 400
Austin, Texas 78701

(1)  The address of the Contractor for all purposes under the Agreement and
for all notices shall be: Dr. Johnny L. White, Simplicity Healthcare
Systems LLC, 6020 West Parker Road, Suite 300, Plano, Texas 75093.

(i)  Each party may change the address for notice to it by giving notice of the
change in compliance with this Section.

Construction of Contract

1. Law and Venue. The Agreement is governed and construed by the laws of the
United States of America and the State of Texas without regard to the conflict of
law provisions thereof and, all obligations under this Agreement are performable
in Travis County, Texas. Venue for any dispute arising out of the Agreement will
lie in the appropriate courts of Travis County, Texas, exclusively.

2. Severability. If any portion or portions of the Agreement are ruled invalid, illegal,
or unenforceable in any respect, by a court of competent jurisdiction, the
remainder of the Agreement shall remain valid and binding.

3. Computation of Time. When any period of time is stated in the Agreement, the
time shall be computed to exclude the first day and include the last day of the
period. If the last day of any period falls on a Saturday, Sunday, or a day that
Travis County has declared a holiday for its employees, these days shall be
omitted from the computation. All hours stated in the Agreement are stated in
Central Standard Time from or in Central Daylight Savings Time, as applicable.
The County’s holiday schedule may be obtained upon request.

4. Gender and Number: Words of any gender in the Agreement shall be construed to
include any other gender and words in either number shall be construed to include
the other, unless the context in the Agreement clearly requires otherwise.

Permits and Licenses

Contractor must secure all permits and licenses, pay all charges and fees, and give
all notices necessary for lawful operations. Contractor must pay all taxes and
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license fees imposed by the federal and state governments and their agencies and
political subdivisions upon the property and business of Contractor.

Delinquent Taxes

1. Notwithstanding anything to the contrary in the Agreement, if the Contractor is
delinquent in payment of property taxes at the time of providing products or
services, Contractor hereby assigns the portion of the amount owing to it under
the Agreement that is equal to the amount Contractor is delinquent in property
tax payments to the Travis County Tax Assessor-Collector for the payment of the
delinquent taxes.

2. Contractor is responsible for all taxable matters associated with consulting
services under the Agreement and associated with compensation paid to
Contractor therefor. Travis County is a political subdivision organized under the
laws of the State of Texas and is exempt from sales and use taxes under Tex. Tax
Code Ann. § 151.309, as amended. An exemption certificate will be provided to
Contractor upon written request.

Mediation

When mediation is acceptable to both parties in resolving a dispute arising under
the Agreement, the parties agree to use a mutually agreed upon mediator, or a
person appointed by a court of competent jurisdiction, for mediation as described
in section 154.023 of the Texas Civil Practice and Remedies Code. Unless both
parties are satisfied with the result of the mediation, the mediation will not
constitute a final and binding resolution of the dispute. All communications
within the scope of the mediation shall remain confidential as described in section
154.073 of the Texas Civil Practice and Remedies Code, unless both parties
agree, in writing, to waive the confidentiality.
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TRAVIS COUNTY PURCHASING OFFICE
Cyd V. Grimes. C.P.M., Purchasing Agent

314 W. 11 Street, Room 400 Austin, Texas 78701 (512) 854-9700 Fax (512) 854-9185

Voting Session: Tuesday, October 26, 2010

REQUESTED ACTION: APPROVE CONTRACT AWARD FOR MINOR
CONSTRUCTION AND RENOVATION SERVICES, IFB NO. B100266-RV, TO THE
QUALIFIED LOW BIDDERS:

A. WAAG L.L.C. DBA M2
B. ARCHITECTURAL HABITAT OF AUSTIN, INC.
C. FORE CONSTRUCTION, INC.

L e e e e e e e e

Points of Contact:
Purchasing: Richard Villareal, Marvin Brice
Department: Facilities Management, Roger A. El Khoury, M.S., P.E., Director; John F.
Carr, Administrative Director
County Attorney (when applicable): John Hille, Tenley Aldredge
County Planning and Budget Office: Leroy Nellis
County Auditor’s Office: Susan Spartaro and Jose Palacios
Other: Greg Hamilton, Sheriff; Joseph P. Gieselman, Executive Manager,
Transportation and Natural Resources

> Purchasing Recommendation and Comments: Purchasing concurs with department and
recommends approval of requested action. This procurement action met the compliance
requirements as outlined by the statutes.

These contracts will require the Contractors to provide labor and materials necessary to
perform Minor Construction and Renovation Services. The County will utilize the Job
Order Contract (JOC) method of procurement for construction services, specifically for
minor repair, rehabilitation or alteration of facilities. Work that is procured through this
JOC method is work of a recurring nature where delivery times and quantities are indefinite.
Individual projects are awarded to a contractor via job orders based on pre-priced tasks.

IFB No. B100266-RV was issued on September 22, 2010, for Minor Construction and
Renovation Services. Eight (8) bids were received on October 13, 2010. Per Contract
Provisions and to ensure that Minor Construction and Renovation Services can be provided
in a timely manner, FM recommends that three (3) contracts be awarded. This will allow for
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immediate response should a contractor not be able to provide services in an acceptable
manner.

The Purchasing Office concurs with the recommendation from FM to award contracts to the
three lowest qualified bidders, Waag L.L.C. dba M2, Architectural Habitat of Austin, Inc.,
and Fore Construction, Inc.

One of the bidders to whom a contract is being recommended (Architectural Habitat of
Austin, Inc.) is a HUB contractor. The Purchasing Office will also be tracking HUB dollars
by requiring that contractors identify their HUB subcontracting percentages for each
individual project.

Contract Expenditures: Within the last 12 months $0.00 has been spent against
this contract.

X] Not applicable

Contract-Related Information:
Award Amount:  N/A (as needed basis)
Contract Type: Construction
Contract Period: ~ Twelve (12) month period commencing upon award of the court.

Solicitation-Related Information:
Solicitations Sent: 359 Responses Received: 8§
HUB Information: N/A % HUB Subcontractor: N/A

Special Contract Considerations:

[ ] Award has been protested; interested parties have been notified.
[ ] Award is not to the lowest bidder; interested parties have been notified.

X Comments: The contracts are being routed for signatures, and will be provided for
Court approval once received. A copy is attached for Court review.

Funding Information:
[] Purchase Requisition in H.T.E.:

Funding Account(s): 001-1405-822-8102 and 517-1405-801-8105
P Comments: Funding to be identified on each individual Job Order.

Statutory Verification of Funding:
[_] Contract Verification Form: Funds Verified Not Verified by Auditor.



Updated 10/22/2010, 11:50 a.m.

FACILITIES MANAGEMENT DEPARTMENT
Roger A. El Khoury, M.S., P.E., Director

1010 Lavaca Street, Suite 400 ¢ P.O. Box 1748, Austin, Texas 78767 ¢ Phone: (512) 854-9661 = Fax: (5 12) 854-9226

MEMORANDUM FMD Project: SVCOT-27-11F-XM
File: 703

TO: Cyd Grimes, C.P.M., Purchasing Agent

VIA: Roger A. El Khoury, M.S., P.E., Director g/

FROM: John F. Carr, Administrative Director %
DATE: October 18, 2010

SUBJECT: Minor Construction and Renovation Services
Contract Award of IFB No. B100266-RV

Facilities Management Department (FMD) has completed the review of the eight bid proposals
for the Minor Construction and Renovation Services Job Order Contracts. FMD recommends
award of three contracts, to Waag L.L.C., dba M? General Contractors, the low bidder on the
sample projects. FMD also recommends award of a contract to Architectural Habitat of Austin,
Inc., the second low bidder on the sample projects and award of contract to Fore Construction,
Inc., who submitted the third lowest bid on the sample projects. M? General Contractors
submitted a bid of $876,589.44, while Architectural Habitat’s bid on the same sample projects
was $955,591.16. The third low bid from Fore Construction was at $1,079,957.49. These bid
amounts were for bid evaluation purposes only and do not reflect an actual project award. Job
orders will be awarded to the selected contractors as appropriate during the term of these
contracts based on unit prices as bid in the IFB.

Funding for projects to be executed under these contracts will be identified as the individual
projects are authorized by the Commissioners Court. Account numbers where the funding for
job orders will vary based on the funded projects but are anticipated to include 517-1405-801-
8105 (projects at 700 Lavaca) and 001-1405-822-8102. Please post for Commissioners Court
approval on October 26, 2010 as per our previous telephone conversation. Please direct any
questions on this request to John Carr at 44772 or Roger El Khoury at 44579. Your assistance in
this request is greatly appreciated.

ATTACHMENT:
Bid Tabulation

COPY TO: :

Marvin Brice, Assistant Purchasing Agent, Purchasing Office
Richard Villareal, Purchasing Agent Assistant, Purchasing Office
Amy Draper, C.P.A,, Financial Manager, FMD

Fraser Gorrell, Cost Estimator, FMD
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TRAVIS COUNTY PURCHASING
CONSTRUCTION CONTRACTS

BID TABULATION FORM
BID NO.: B100266-RV BID DATE: October 13, 2010 BIDS SOLICITED: 59
DESCRIPTION: Minor Construction & Renovation Services OPEN TIME: 2:00 p.m. CST BIDS RECEIVED: 8
DEPARTMENT: Facilities Management BIDS EXPIRE: January 11, 2011 HUBS SOLICITED: 13
CONTACT/NO.: John Carr/854-4772 HUBS RECEIVED: 2
Bidder's Name **Grand Total Bid Bond Add. Eth. | Cert. Sec Safe HUB info.
- L i s L s e R HUB
1 _WaagL.L.C.dbaM2 $876,589.44 X X X X X NO
2 Architectural Habitat $955,591.16 X X X X X YES
3 Fore Construction $1,079,857.49 X X X X X NO
4 QA Construction $1,200,871.66 X X X X X NO
5 Barecky Construction $1,231,329.81 X X X X X NO
6 Brath Construction $1,340,546.85 X X X X X NO
7__Alpha Building Corporation $1,362,728.30 X X X X X YES
8 Smart Companies $1,567,027.01 X X X X X NO
9
10
Reviewed and Acknowledged By:
SIGNATURE PRINT NAME DATE
Richard Villareal 10/13/10

** These totals are based on evaluation scenario's to determine lowest bidder on sample projects. This does not reflect actual contract amounts.
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AGREEMENT FOR CONSTRUCTION SERVICES
Contract No. 10K00266RV

This Agreement for Construction Services (the “Construction Contract”) is entered into by and between
Travis County, Texas, a political subdivision of the State of Texas (the "Owner"), and Wagg L.L.C. dba M2
(the "Contractor").

WHEREAS, the Owner desires 10 enter into the Construction Contract for Minor Construction and
Renovation Services {the “Project(s)”}) in accordance with the provisions of the state statutes and in
conformance with the Notice to Proceed (as issued by the Travis County Purchasing Office or its designee),
the Contractor’s Bid Form, General Conditions, Supplementary Conditions, and the Specifications {which term
shall include the Drawings and/or Plans marked Minor Construction and Renovation Services, IFB No.
B100266-RV and Divisions 1 through 49); and

WHEREAS, the Contractor has been engaged in and does comparable work and represents that it is
fully equipped, competent and capable of performing the above-desired work, and desires to perform such
work in accordance with the provisions of the Construction Contract; and

NOW, THEREFORE, in consideration of the mutual covenants and conditions stated herein, the Owner
and the Contractor agree as follows:

ARTICLE |

1.1 In addition to such other terms as may be specifically defined herein, the capitalized terms referenced
herein shall have the meanings ascribed to such terms in the General Conditions.

1.2  The written notice to proceed for each Project, as issued by the Travis County Purchasing Agent (the
“Notice to Proceed"), the Contractor's bid as accepted by the Travis County Commissioners Court (the
“Commissioners Court”), the General Conditions, the Supplementary Conditions, the Specifications
(which term shall include the Drawings and Plans marked Minor Construction and Renovation
Services, |[FB No. _B100266-RV__ and Divisions 1 through 48), and all addenda issued by the Travis
County Purchasing Agent prior to the execution of this Construction Contract are incorporated in the
Construction Contract as if set out at length.

1.3 The Contractor agrees to perform the work described in this Construction Contract and any and all
documents incorporated therein (the “Work”). The Contractor shall commence the Work upon issuance
of the Notice to Proceed for the corresponding Project, and subject to authorized adjustments, shall
achieve substantial completion of the Work within the performance period specified in_each

individual Job Order , as defined herein (the "Substantial Completion Date.")

1.4  If the Contractor fails to achieve substantial completion of the Work by the Substantial Completion
Date, the Contractor, by execution of this Construction Contract, specifically acknowledges that the
Owner will sustain damages for each day the Work extends beyond the Substantial Completion Date.
Because of the impracticality and extreme difficulty of fixing and ascertaining the Owner's actual
damages, the Contractor agrees that an_amount per day will be specified in each_individual Job
Order, and shall be retained by the Owner from any amounts due the Contractor for every day that the
Contractor's performance of the Work extends beyond the Substantial Completion Date.

EDRAFT
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ARTICLE I

TERM OF CONTRACT: The term of this Construction Contract shall be for an initial period of twelve (12)

months, commencing upon award by the Commissioners Court, subject to earlier termination as provided
herein.and to the extension option described below.

OPTION TO EXTEND: County may unilaterally extend this contract for (i) two (2) additional one (1) year

periods and (i) three (3) additional one (1) month periods (individually, an “Option to Extend” and
collectively, the “Options to Extend”), and all provisions of this Contract, except for term shall remain
unchanged and in full force and eftect. County shall exercise an Option to Extend no sooner than ninety
(90) days prior to expiration to the current term. The total term of this Contract, including the Options to
Extend, shall not exceed thirty-nine (38) months. County shall have the right to exercise all or a portion of
the Options to Extend in any combination it deems necessary; and such right may be exercised by the
Purchasing Agent without further Commissioners Court action.

METHOD OF AWARD: Award, if any, will be made to the responsibie bidder(s) whose Total Bid Amount

is/are the lowest, as specified in the Bid Form.

The County may award multiple contracts for these requirements. Award may be made to a primary
contractor, a secondary contractor, and/or a tertiary contractor, if necessary. The primary award will be
made to the lowest responsive bid, the secondary award to the second lowest responsive bid, and the
tertiary award will be made to the third lowest responsive bid.

The primary contractor will be used unless situations such as those below occur:
a. The primary contractor cannot respond and perform per County instructions.
b. The primary contractor is unable to perform and complete the Work requested per the
schedule specified on the purchase order for that Project.

NOTE: The above circumstances do not represent an exhaustive list of situations in which the
Secondary or Tertiary Contractor will be used instead of the Primary Contractor.

When the Owner has need for services to be performed in connection with any facility maintained by the
Owner, it shall issue a notice to the Contractor specifying the work to be performed. The Contractor shall
develop a cost estimate according to the fee schedule set forth in the Contractor’s bid and shall submit the
same to the Owner (the “Contractor's Cost Estimate”); provided, however, the Owner's solicitation of the
Contractor's Cost Estimate shall not create a binding obligation on the part of the Owner to have Work
performed by the Contractor. The Contractor’s Cost Estimate shall be divided into: (a) the sum for materials
to be incorporated into the Project or completely consumed at the job site and services required by or
integral to the performance of the Project (tax-exempt costs); and (b) the sum for all other charges, including
the cost of other services, overhead, and materials which do not become part of the finished project or are
reusable (non-tax-exempt costs). This division of the Contractor's Cost Estimate is made to reflect sales tax
purposes only. Invoices and payments need not reflect this division. However, Contractor shall maintain
internal records to verify. Contractors shall make these records available upon request of the Travis County
Auditor.  After receipt of the Construction Cost Estimate, the Travis County Purchasing Agent and the
Contractor shall execute a Job Order pursuant to which the Contractor shall perform the Work. The fully-
executed Job Order will be accompanied by a Purchase Order prepared by the Travis County Purchasing
Agent. The Contractor acknowledges and agrees that it is not authorized to perform the Work without a
valid purchase order setting forth the scope of the Work. The Owner shall pay the Contractor the sum
specified in the Job Order in accordance with the payment provisions set forth in Article 9 of the General
Conditions, which shall be a not-to-exceed amount based upon the Contractor's Cost Estimate as approved

by the County.

=E 2 ties’ execution of the Job Order, the Contractor shall furnish to the Owner (i) a
payment bon amount of the Job Order if such amount is in excess of $25,000 and (i) a
performance bond in the full amount of the Job Order if such amount is in excess of $100,000. Such bonds
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shall be executed by a surety company or surety companies authorized to execute surety bonds under and
in accordance with the laws of the State of Texas. The Contractor shall also fumish to the Owner the
certificate of insurance naming the Owner as an additional insured and showing coverages in accordance
with Article 11 of Section 00700, General Conditions.

If at any time during the performance of the Construction Coritract, the Travis County Commissioners Court (i)
fails to provide funding for the Construction Contract during the following fiscal year of Travis County, Texas, (i)
does not adopt a budget for expenditures, or (iii) is able only to partially fund the expenditures required by the
Construction Contract, then the Owner may, upon giving the Contractor written notice of such failure to fund and
termination, terminate the Construction Contract, or a part thereof, without any further liability, effective thirty (30)
days after the Owner notifies the Contractor in writing of such failure to fund and termination. The Owner shall
pay the Contractor for any portion of the Work completed up to that date. The Contractor shall have no recourse
as 1o sums beyond those for any portion of the Work performed to that date, including without limitation any
recovery allowed for lost profits anticipated to be made hereunder.

Other than by issuance of a Job Order for each Project, the Construction Contract may be amended only by the
following written instruments: (i) a “Travis County Purchasing Office General Modification” form signed by the
Contractor and necessary representatives designated by the Owner, and (i) a change order/modification form
issued by the Owner and signed by the Contractor and necessary representatives designated by the Owner.
The Commissioners Court authorizes the Travis County Purchasing Agent to execute (i) all original Job Orders;
and (i) all Job Orders modifications that do not exceed 25% of the original Job Order amount or the sum of
$50,000.

On each anniversary of the Construction Contract commencement date, an escalation adjustment factor may be
applied universally and equally to all the contract unit prices. This escalation adjustment factor shall be based on
changes in the Consumer Price Index (CP1) between the Construction Contract commencement date and the
anniversary date. The percent escalation allowable will be based on the percent change in the CPI for Urban
Wage Earners and Clerical Workers, Current Series (CPI-W, U.S. City Average, All ltems, Not Seasonally
Adjusted) published by the United States Department of Labor, Bureau of Labor Statistics. The index may be
obtained from the United States Bureau of Labor Statistics web site at www.bls.gov. The index month three (3)
months prior to the anniversary month for the current year and the Construction Contract commencement year
shall be used to determine the percent increase. The first eligible CPI contract adjustment date will be October,
2011, based upon the percent change in the CPI from July 2010 (commencement month and year) to July 2011
(anniversary month and year). Each succeeding year, the same procedure as outlined above will be used.
Upon approval by the County of the escalation adjustment factor to be used for future Job Orders, a contract
modification, signed by the Contractor and the Travis County Purchasing Agent, will be issued.

The Owner may terminate this Construction Contract if it is found that the Contractor offered or gave
gratuities to any employee of the Owner with the intent to influence the purchasing process in any manner,
either before or after the award of this Construction Contract. The Travis County Commissioners Count
shall determine if the Contractor used gratuities to influence the process. If so determined and the Owner
terminates the Construction Contract, the Owner shall be entitled to (i) pursue the same remedies against
the Contractor as it could pursue if breached by Contractor, and (i) collect exemplary damages in an
amount as determined by the Travis County Commissioners Court which shall be not less than three nor
more than ten times the amount given to any County officer or employee. The rights and remedies in this
clause shall not be exclusive and are in addition to any other rights and remedies provided by law.

The Contractor represents and warrants that no person or selling agency has been employed or retained 1o
solicit or secure this Construction Contract upon an understanding for a commission, percentage, brokerage, or
contingent fee, excepting bona fide employees and established commercial selling agencies maintained by the
Contractor to secure business. If the Contractor breaches this warranty, then the Owner shall have the right to
terminate the Construction Contract without liability, or in its discretion to deduct from the amount due from the
Owner to the contractor, or otherwise recover, the full amount of commission, percentage, brokerage, or

contingent fee.
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B

No action or failure to act by the Owner or the Contractor shall constitute a waiver or any right or duty afforded
either of them under this Construction Contract, nor shall any such action or failure o act constitute an approval
of or acquiescerice in any breach thereunder, except as may be specifically agreed in writing.

Any clause, sentence, provision, paragraph, or article of the Construction Contract held by a court of competent
jurisdiction to be invalid, ilegal, or ineffective shall not impair, invalidate, or nullify the remainder of the
Construction Contract, but the effect thereof shall be limited to the clause, sentence, provision, paragraph or
article so held to be invalid, illegal, or ineffective.

The construction contract is wholly performable in Travis County and venue and jurisdiction of any suit, right, or
cause of action arising out of or in connection with this Construction Contract shall lie exclusively in Travis
County, Texas. This Construction Contract shall be governed by and construed in accordance with Texas law.

The Construction Contract shall be binding upon and inure to the benefit of the Owner and the Contractor and
their respective successors, executors, administrators, and assigns. Neither the Owner nor Contractor may
assign, sublet, or transfer its interest in or obligation under the Construction Contract without the written consent

of the other party hereto.

The recitals, premises, and representations contained on the first page of the Consiruction Contract are
incorporated herein as if set forth verbatim. The Construction Contract represents the entire and integrated
agreement between the Owner and the Contractor and supersedes all prior negotiations, representations, or
agreements, either oral or written. The Construction Contract may be amended only by written instrument
signed by both the Owner and the Contractor. NO OFFICIAL, EMPLOYEE, AGENT, OR REPRESENTATIVE
OF THE OWNER HAS ANY AUTHORITY, EITHER EXPRESS OR IMPLIED, TO AMEND THE
CONSTRUCTION CONTRACT, EXCEPT PURSUANT TO SUCH EXPRESS AUTHORITY AS MAY BE
GRANTED BY THE TRAVIS COUNTY COMMISSIONERS COURT.

IN WITNESS WHEREOF, the parties have executed this Construction Contract as of the date(s) set forth below.

TRAVIS COUNTY, TEXAS [Contractor]

By:

Samuel T, Biscoe

By: v\\\\\\\} \7_/-—'59

Travis County Judge Name: M Bael.  Wlan r-

Date;..

Title: IM.anAcE -

ROVED-AS TO FO X
/ Date: e 199/ 1>

7

ounty Aﬁﬁrﬁe% M

FUNDS VERIFIED BY:

County Auditor

APPROVED BY PURCHASING AGENT:

County Purchasing Agent
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AGREEMENT FOR CONSTRUCTION SERVICES
Contract No. 10K00267RV
This Agreement for Construction Services (the “Construction Contract”) is entered into by and between

Travis County, Texas, a political subdivision of the State of Texas (the "Owner"), and Architectural Habitat of
Austin, Inc. (the "Contractor").

WHEREAS, the Owner desires to enter into the Construction Contract for Minor Construction and
Renovation Services (the “Project(s)”) in accordance with the provisions of the state statutes and in
conformance with the Notice to Proceed (as issued by the Travis County Purchasing Office or its designee),
the Contractor's Bid Form, General Conditions, Supplementary Conditions, and the Specifications (which term
shall include the Drawings and/or Plans marked Minor Construction and Renovation Services, IFB No.
B100266-RV and Divisions 1 through 49); and

WHEREAS, the Contractor has been engaged in and does comparable work and represents that it is
fully equipped, competent and capable of performing the above-desired work, and desires to perform such
work in accordance with the provisions of the Construction Contract; and

NOW, THEREFORE, in consideration of the mutual covenants and conditions stated herein, the Owner
and the Contractor agree as follows:

ARTICLE |

1.1 In addition to such other terms as may be specifically defined herein, the capitalized terms referenced
herein shall have the meanings ascribed to such terms in the General Conditions.

1.2 The written notice to proceed for each Project, as issued by the Travis County Purchasing Agent (the
“Notice to Proceed”), the Contractor’s bid as accepted by the Travis County Commissioners Court (the
“Commissioners Court”), the General Conditions, the Supplementary Conditions, the Specifications
(which term shall inciude the Drawings and Plans marked Minor Construction and Renovation
Services, IFB No. _B100266-RV__ and Divisions 1 through 49), and all addenda issued by the Travis
County Purchasing Agent prior to the execution of this Construction Contract are incorporated in the
Construction Contract as if set out at length.

1.3 The Contractor agrees to perform the work described in this Construction Contract and any and all
documents incorporated therein (the “Work”). The Contractor shall commence the Work upon issuance
of the Notice to Proceed for the corresponding Project, and subject to authorized adjustments, shall
achieve substantial completion of the Work within the performance period specified in each
individual Job Order , as defined herein (the "Substantial Completion Date.")

1.4 If the Contractor fails to achieve substantial completion of the Work by the Substantial Completion
Date, the Contractor, by execution of this Construction Contract, specifically acknowledges that the
Owner will sustain damages for each day the Work extends beyond the Substantial Completion Date.
Because of the impracticality and extreme difficulty of fixing and ascertaining the Owner's actual
damages, the Contractor agrees that an amount per day will be specified in each individual Job
Order, and shall be retained by the Owner from any amounts due the Contractor for every day that the
Contractor's performance of the Work extends beyond the Substantial Completion Date.

EDRAFT
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ARTICLE Il

TERM OF CONTRACT: The term of this Construction Contract shall be for an initial period of twelve (12)
months, commencing upon award by the Commissioners Court, subject to earlier termination as provided
herein and to the extension option described below.

OPTION TO EXTEND: County may unilaterally extend this contract for (i) iwo (2) additional one (1) year
periods and (i) three (3) additional one (1) month periods (individually, an “Option to Extend” and
collectively, the “Options to Extend”), and all provisions of this Contract, except for term shall remain
unchanged and in full force and effect. County shall exercise an Option to Extend no sooner than ninety
(90) days prior to expiration to the current term. The total term of this Contract, including the Options to
Extend, shall not exceed thirty-nine (39) months. County shall have the right to exercise all or a portion of
the Options to Extend in any combination it deems necessary, and such right may be exercised by the
Purchasing Agent without further Commissioners Court action.

METHOD OF AWARD: Award, if any, will be made to the responsible bidder(s) whose Total Bid Amount
is/are the lowest, as specified in the Bid Form.

The County may award multiple contracts for these requirements. Award may be made to a primary
contractor, a secondary contractor, and/or a tertiary contractor, if necessary. The primary award will be
made to the lowest responsive bid, the secondary award to the second lowest responsive bid, and the
tertiary award will be made to the third lowest responsive bid.

The primary contractor will be used unless situations such as those below occur:
a. The primary contractor cannot respond and perform per County instructions.
b. The primary contractor is unable to perform and complete the Work requested per the
schedule specified on the purchase order for that Project.

NOTE: The above circumstances do not represent an exhaustive list of situations in which the
Secondary or Tertiary Contractor will be used instead of the Primary Contractor.

When the Owner has need for services to be performed in connection with any facility maintained by the
Owner, it shall issue a notice to the Contractor specifying the work to be performed. The Contractor shall
develop a cost estimate according to the fee schedule set forth in the Contractor’s bid and shall submit the
same to the Owner (the “Contractor's Cost Estimate”); provided, however, the Owner's solicitation of the
Contractor’s Cost Estimate shall not create a binding obligation on the part of the Owner to have Work
performed by the Contractor. The Contractor's Cost Estimate shall be divided into: (a) the sum for materials
to be incorporated into the Project or completely consumed at the job site and services required by or
integral to the performance of the Project (tax-exempt costs); and (b) the sum for all other charges, including
the cost of other services, overhead, and materials which do not become part of the finished project or are
reusable (non-tax-exempt costs). This division of the Contractor's Cost Estimate is made to reflect sales tax
purposes only. Invoices and payments need not reflect this division. However, Contractor shall maintain
internal records to verify. Contractors shall make these records available upon request of the Travis County
Auditor.  After receipt of the Construction Cost Estimate, the Travis County Purchasing Agent and the
Contractor shall execute a Job Order pursuant to which the Contractor shall perform the Work. The fully-
executed Job Order will be accompanied by a Purchase Order prepared by the Travis County Purchasing
Agent. The Contractor acknowledges and agrees that it is not authorized to perform the Work without a
valid purchase order setting forth the scope of the Work. The Owner shall pay the Contractor the sum
specified in the Job Order in accordance with the payment provisions set forth in Article 9 of the General
Conditions, which shall be a not-to-exceed amount based upon the Contractor's Cost Estimate as approved
by the County.

ecution of the Job Order, the Contractor shall furnish to the Owner (i) a

Concurrently with the parties’
daRk of the Job Order if such amount is in excess of $25,000 and (i) a

payment bor]dgipg‘tm et
performance bgnqs ' perdnt of the Job Order if such amount is in excess of $100,000. Such bonds
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shall be executed by a surety company or surety companies authorized to execute surety bonds under and
in accordance with the laws of the State of Texas. The Contractor shall also furnish to the Owner the
certificate of insurance naming the Owner as an additional insured and showing coverages in accordance
with Article 11 of Section 00700, General Conditions.

It at any time during the performance of the Construction Contract, the Travis County Commissioners Court (i)
fails to provide funding for the Construction Contract during the following fiscal year of Travis County, Texas, (i)
does not adopt a budget for expenditures, or (i) is able only to partially fund the expenditures required by the
Construction Contract, then the Owner may, upon giving the Contractor written notice of such failure to fund and
termination, terminate the Construction Contract, or a part thereof, without any further liability, effective thirty (30)
days after the Owner notifies the Contractor in writing of such failure to fund and termination. The Owner shall
pay the Contractor for any portion of the Work completed up to that date. The Contractor shall have no recourse
as to sums beyond those for any portion of the Work performed to that date, including without limitation any
recovery allowed for lost profits anticipated to be made hereunder.

Other than by issuance of a Job Order for each Project, the Construction Contract may be amended only by the
following written instruments: (i) a “Travis County Purchasing Office General Modification” form signed by the
Contractor and necessary representatives designated by the Owner, and (i) a change order/modification form
issued by the Owner and signed by the Contractor and necessary representatives designated by the Owner.
The Commissioners Court authorizes the Travis County Purchasing Agent to execute (i) all original Job Orders;
and (i) all Job Orders modifications that do not exceed 25% of the original Job Order amount or the sum of
$50,000.

On each anniversary of the Construction Contract commencement date, an escalation adjustment factor may be
applied universally and equally to all the contract unit prices. This escalation adjustment factor shall be based on
changes in the Consumer Price Index (CP!) between the Construction Contract commencement date and the
anniversary date. The percent escalation allowable will be based on the percent change in the CPI for Urban
Wage Eamers and Clerical Workers, Current Series (CPI-W, U.S. City Average, All ltems, Not Seasonally
Adjusted) published by the United States Department of Labor, Bureau of Labor Statistics. The index may be
obtained from the United States Bureau of Labor Statistics web site at www.bls.gov. The index month three (3)
months prior to the anniversary month for the current year and the Construction Contract commencement year
shall be used to determine the percent increase. The first eligible CPI contract adjustment date will be October,
2011, based upon the percent change in the CPI from July 2010 (commencement month and year) to July 2011
(anniversary month and year). Each succeeding year, the same procedure as outlined above will be used.
Upon approval by the County of the escalation adjustment factor to be used for future Job Orders, a contract
modification, signed by the Contractor and the Travis County Purchasing Agent, will be issued.

The Owner may terminate this Construction Contract if it is found that the Contractor offered or gave
gratuities to any employee of the Owner with the intent to influence the purchasing process in any manner,
either before or after the award of this Construction Contract. The Travis County Commissioners Court
shall determine if the Contractor used gratuities to influence the process. If so determined and the Owner
terminates the Construction Contract, the Owner shall be entitled to (i) pursue the same remedies against
the Contractor as it could pursue if breached by Contractor, and (i) collect exemplary damages in an
amount as determined by the Travis County Commissioners Court which shall be not less than three nor
more than ten times the amount given to any County officer or employee. The rights and remedies in this
clause shall not be exclusive and are in addition to any other rights and remedies provided by law.

The Contractor represents and warrants that no person or selling agency has been employed or retained to
solicit or secure this Construction Contract upon an understanding for a commission, percentage, brokerage, or
contingent fee, excepting bona fide employees and established commercial selling agencies maintained by the
Contractor to secure business. If the Contractor breaches this warranty, then the Owner shall have the right to
terminate the Construction Contract without liability, or in its discretion to deduct from the amount due from the
Owner 1o the contractor, or otherwise recover, the full amount of commission, percentage, brokerage, or

contingent fee.
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No action or failure to act by the Owner or the Contractor shall constitute a waiver or any right or duty afforded
either of them under this Construction Contract, nor shall any such action or failure to act constitute an approval
of or acquiescence in any breach thereunder, except as may be specifically agreed in writing.

Any clause, sentence, provision, paragraph, or article of the Construction Contract held by a court of competent
jurisdiction to be invalid, illegal, or ineffective shall not impair, invalidate, or nullify the remainder of the
Construction Contract, but the effect thereof shall be limited to the clause, sentence, provision, paragraph or
article so heldto be invalid, illegal, or ineffective.

The construction contract is wholly performable in Travis County and venue and jurisdiction of any suit, right, or
cause of action arising out of or in connection with this Construction Contract shall lie exclusively in Travis
County, Texas. This Construction Contract shall be governed by and construed in accordance with Texas law.

The Construction Contract shall be binding upon and inure to the benefit of the Owner and the Contractor and
their respective successors, executors, administrators, and assigns. Neither the Owner nor Contractor may
assign, sublet, or transfer its interest in or obligation under the Construction Contract without the written consent
of the other party hereto.

The recitals, premises, and representations contained on the first page of the Construction Contract are
incorporated herein as if set forth verbatim. The Construction Contract represents the entire and integrated
agreement between the Owner and the Contractor and supersedes all prior negotiations, representations, or
agreements, either oral or written. The Construction Contract may be amended only by written instrument
signed by both the Owner and the Contractor. NO OFFICIAL, EMPLOYEE, AGENT, OR REPRESENTATIVE
OF THE OWNER HAS ANY AUTHORITY, EITHER EXPRESS OR IMPLIED, TO AMEND THE
CONSTRUCTION CONTRACT, EXCEPT PURSUANT TO SUCH EXPRESS AUTHORITY AS MAY BE
GRANTED BY THE TRAVIS COUNTY COMMISSIONERS COURT.

IN WITNESS WHEREOF, the parties have executed this Construction Contract as of the date(s) set forth below.

TRAVIS COUNTY, TEXAS [Contractor]
By: CWWQ%

Samuel T. Biscoe [ v
Travis County Judge Name: AU OC)’(/'W ’QDC?\/

Date:
APPAOV STOF BY:

ornﬁow }
FUNDS VER! D BY:

Tie: _FALALlenie

pate:/O- /G-

L[ _—

County Auditor

APPROVED BY PURCHASING AGENT:

County Purchasing Agent
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AGREEMENT FOR CONSTRUCTION SERVICES
Contract No. 10K00268RV

This Agreement for Construction Services (the “Construction Contract”) is entered into by and between -
Travis County, Texas, a political subdivision of the State of Texas (the "Owner"), and Fore Construction, Inc.
(the "Contractor").

WHEREAS, the Owner desires to enter into the Construction Contract for Minor Construction and
Renovation Services (the “Project(s)”) in accordance with the provisions of the state statutes and in
conformance with the Notice to Proceed (as issued by the Travis County Purchasing Office or its designee),
the Contractor’'s Bid Form, General Conditions, Supplementary Conditions, and the Specifications (which term
shall include the Drawings and/or Plans marked Minor Construction and Renovation Services, IFB No.
B100266-RV and Divisions 1 through 49); and

WHEREAS, the Contractor has been engaged in and does comparable work and represents that it is
fully equipped, competent and capable of performing the above-desired work, and desires to perform such
work in accordance with the provisions of the Construction Contract; and

NOW, THEREFORE, in consideration of the mutual covenants and conditions stated herein, the Owner
and the Contractor agree as follows:

ARTICLE |

1.1 In addition to such other terms as may be specifically defined herein, the capitalized terms referenced
herein shall have the meanings ascribed to such terms in the General Conditions.

1.2 The written notice to proceed for each Project, as issued by the Travis County Purchasing Agent (the
“Notice to Proceed”), the Contractor’s bid as accepted by the Travis County Commissioners Court (the
“Commissioners Court’), the General Conditions, the Supplementary Conditions, the Specifications
(which term shall include the Drawings and Plans marked Minor Construction and Renovation
Services, IFB No. _B100266-RV__ and Divisions 1 through 49), and all addenda issued by the Travis
County Purchasing Agent prior to the execution of this Construction Contract are incorporated in the
Construction Contract as if set out at length.

1.3 The Contractor agrees to perform the work described in this Construction Contract and any and all
documents incorporated therein (the “Work”). The Contractor shall commence the Work upon issuance
of the Notice to Proceed for the corresponding Project, and subject to authorized adjustments, shall
achieve substantial completion of the Work within the performance period specified in_each

individual Job Order , as defined herein (the "Substantial Cormnpletion Date.")

1.4 If the Contractor fails to achieve substantial completion of the Work by the Substantial Completion
Date, the Contractor, by execution of this Construction Contract, specifically acknowledges that the
Owner will sustain damages for each day the Work extends beyond the Substantial Completion Date.
Because of the impracticality and extreme difficulty of fixing and ascertaining the Owner's actual
damages, the Contractor agrees that an amount per day will be specified in each individual Job
Order, and shall be retained by the Owner from any amounts due the Contractor for every day that the
Contractor's performance of the Work extends beyond the Substantial Completion Date.

EDRAFT
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ARTICLE I

TERM OF CONTRACT: The term of this Construction Contract shall be for an initial period of twelve (12)
months, commencing upon award by the Commissioners Court, subject to earlier termination as provided
herein and to the extension option described below.

OPTION TO EXTEND: County may unilaterally extend this contract for (i) two (2) additional one (1) year
periods and (i) three (3) additional one (1) month periods (individually, an “Option to Extend” and
collectively, the “Options to Extend”), and all provisions of this Contract, except for term shall remain
unchanged and in full force and effect. County shall exercise an Option to Extend no sooner than ninety
(90) days prior to expiration to the current term. The total term of this Contract, including the Options to
Extend, shall not exceed thirty-nine (39) months. County shall have the right to exercise all or a portion of
the Options to Extend in any combination it deems necessary; and such right may be exercised by the
Purchasing Agent without further Commissioners Court action.

METHOD OF AWARD: Award, if any, will be made to the responsible bidder(s) whose Total Bid Amount
is/are the lowest, as specified in the Bid Form.

The County may award multiple contracts for these requirements. Award may be made to a primary
contractor, a secondary contractor, and/or a tertiary contractor, if necessary. The primary award will be
made to the lowest responsive bid, the secondary award to the second lowest responsive bid, and the
tertiary award will be made to the third lowest responsive bid.

The primary contractor will be used unless situations such as those below occur:
a. The primary contractor cannot respond and perform per County instructions.
b. The primary contractor is unable to perform and complete the Work requested per the
schedule specified on the purchase order for that Project.

NOTE: The above circumstances do not represent an exhaustive list of situations in which the
Secondary or Tertiary Contractor will be used instead of the Primary Contractor.

When the Owner has need for services to be performed in connection with any facility maintained by the
Owner, it shall issue a notice to the Contractor specifying the work to be performed. The Contractor shall
develop a cost estimate according to the fee schedule set forth in the Contractor's bid and shall submit the
same to the Owner (the “Contractor’'s Cost Estimate”); provided, however, the Owner's solicitation of the
Contractor’s Cost Estimate shall not create a binding obligation on the part of the Owner to have Work
performed by the Contractor. The Contractor's Cost Estimate shall be divided into: (a) the sum for materials
to be incorporated into the Project or completely consumed at the job site and services required by or
integral to the performance of the Project (tax-exempt costs); and (b) the sum for all other charges, including
the cost of other services, overhead, and materials which do not become part of the finished project or are
reusable (non-tax-exempt costs). This division of the Contractor's Cost Estimate is made to reflect sales tax
purposes only. Invoices and payments need not reflect this division. However, Contractor shall maintain
internal records to verify. Contractors shall make these records available upon request of the Travis County
Auditor.  After receipt of the Construction Cost Estimate, the Travis County Purchasing Agent and the
Contractor shall execute a Job Order pursuant to which the Contractor shall perform the Work. The fully-
executed Job Order will be accompanied by a Purchase Order prepared by the Travis County Purchasing
Agent. The Contractor acknowledges and agrees that it is not authorized to perform the Work without a
valid purchase order setting forth the scope of the Work. The Owner shall pay the Contractor the sum
specified in the Job Order in accordance with the payment provisions set forth in Article 9 of the General
Conditions, which shall be a not-to-exceed amount based upon the Contractor's Cost Estimate as approved
by the County.

n of the Job Order, the Contractor shall furnish to the Owner (i) a

Concurrently with the, partigseexgcptic
payment bond in %:egﬁm ol:3he Job Order if such amount is in excess of $25,000 and (i) a
performance bond T the full amount of the Job Order if such amount is in excess of $100,000. Such bonds
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shall be executed by a surety company or surety companies authorized to execute surety bonds under and
in accordance with the laws of the State of Texas. The Contractor shall also furnish to the Owner the
certificate of insurance naming the Owner as an additional insured and showing coverages in accordance
with Article 11 of Section 00700, General Conditions.

If at any time during the performance of the Construction Contract, the Travis County Commissioners Court (i)
fails to provide funding for the Construction Contract during the following fiscal year of Travis County, Texas, (i)
does not adopt a budget for expenditures, or (jii) is able only to partially fund the expenditures required by the
Construction Contract, then the Owner may, upon giving the Contractor written notice of such failure to fund and
termination, terminate the Construction Contract, or a part thereof, without any further liability, effective thirty (30)
days after the Owner notifies the Contractor in writing of such failure to fund and termination. The Owner shall
pay the Contractor for any portion of the Work completed up to that date. The Contractor shall have no recourse
as to sums beyond those for any portion of the Work performed tfo that date, including without limitation any
recovery allowed for lost profits anticipated to be made hereunder.

Other than by issuance of a Job Order for each Project, the Construction Contract may be amended only by the
following written instruments: (i) a “Travis County Purchasing Office General Madification” form signed by the
Contractor and necessary representatives designated by the Owner, and (i) a change order/modification form
issued by the Owner and signed by the Contractor and necessary representatives designated by the Owner.
The Commissioners Court authorizes the Travis County Purchasing Agent to execute (i) all original Job Orders;
and (i) all Job Orders modifications that do not exceed 25% of the original Job Order amount or the sum of
$50,000.

On each anniversary of the Construction Contract commencement date, an escalation adjustment factor may be
applied universally and equally to all the contract unit prices. This escalation adjustment factor shall be based on
changes in the Consumer Price Index (CPI) between the Construction Contract commencement date and the
anniversary date. The percent escalation allowable will be based on the percent change in the CPI for Urban
Wage Eamers and Clerical Workers, Current Series (CPI-W, U.S. City Average, All ltems, Not Seasonally
Adjusted) published by the United States Department of Labor, Bureau of Labor Statistics. The index may be
obtained from the United States Bureau of Labor Statistics web site at www.bls.gov. The index morith three (3)
months prior to the anniversary month for the current year and the Construction Contract commencement year
shall be used to determine the percent increase. The first eligible CPI contract adjustment date will be October,
2011, based upon the percent change in the CPI from July 2010 (commencement month and year) to July 2011
(anniversary month and year). Each succeeding year, the same procedure as outlined above will be used.
Upon approval by the County of the escalation adjustment factor to be used for future Job Orders, a contract
modification, signed by the Contractor and the Travis County Purchasing Agent, will be issued.

The Owner may terminate this Construction Contract if it is found that the Contractor offered or gave
gratuities to any employee of the Owner with the intent to influence the purchasing process in any manner,
either before or after the award of this Construction Contract. The Travis County Commissioners Court
shall determine if the Contractor used gratuities to influence the process. If so determined and the Owner
terminates the Construction Contract, the Owner shall be entitied to (i) pursue the same remedies against
the Contractor as it could pursue if breached by Contractor, and (i) collect exemplary damages in an
amount as determined by the Travis County Commissioners Court which shall be not less than three nor
more than ten times the amount given to any County officer or employee. The rights and remedies in this
clause shall not be exclusive and are in addition to any other rights and remedies provided by law.

The Contractor represents and warrants that no person or selling agency has been employed or retained to
solicit or secure this Construction Contract upon an understanding for a commission, percentage, brokerage, or
contingent fee, excepting bona fide employees and established commercial selling agencies maintained by the
Contractor to secure business. If the Contractor breaches this warranty, then the Owner shall have the right to
terminate the Construction Contract without liability, or in its discretion to deduct from the amount due from the
Owner to the contractor, or otherwise recover, the full amount of commission, percentage, brokerage, or
contingent fee.
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No action or failure to act by the Owner or the Contractor shall constitute a waiver or any right or duty afforded
either of them under this Construction Contract, nor shall any such action or failure to act constitute an approval
of or acquiescence in any breach thereunder, except as may be specifically agreed in writing.

Any clause, sentence, provision, paragraph, or article of the Construction Contract held by a court of competent
jurisdiction to be invalid, illegal, or ineffective shall not impair, invalidate, or nullify the remainder of the
Construction Contract, but the effect thereof shall be limited to the clause, sentence, provision, paragraph or
article so held to be invalid, illegal, or ineffective.

The construction contract is wholly performable in Travis County and venue and jurisdiction of any suit, right, or
cause of action arising out of or in connection with this Construction Contract shall lie exclusively in Travis
County, Texas. This Construction Contract shall be governed by and construed in accordance with Texas law.

The Construction Contract shall be binding upon and inure to the benefit of the Owner and the Contractor and
their respective successors, executors, administrators, and assigns. Neither the Owner nor Contractor may
assign, sublet, or transfer its interest in or obligation under the Construction Contract without the written consent
of the other party hereto.

The recitals, premises, and representations contained on the first page of the Construction Contract are
incorporated herein as if set forth verbatim. The Construction Contract represents the entire and integrated
agreement between the Owner and the Contractor and supersedes all prior negotiations, representations, or
agreements, either oral or written. The Construction Contract may be amended only by written instrument
signed by both the Owner and the Contractor. NO OFFICIAL, EMPLOYEE, AGENT, OR REPRESENTATIVE
OF THE OWNER HAS ANY AUTHORITY, EITHER EXPRESS OR IMPLIED, TO AMEND THE
CONSTRUCTION CONTRACT, EXCEPT PURSUANT TO SUCH EXPRESS AUTHORITY AS MAY BE
GRANTED BY THE TRAVIS COUNTY COMMISSIONERS COURT. '

IN WITNESS WHEREOF, the parties have executed this Construction Contract as of the date(s) set forth below.

TRAVIS COUNTY, TEXAS [Contztor] '

??:&i%lﬁ;ﬁ%w Name: Q\ &U&gw&:/bv\

Date:
APPROVE

Title: ?(‘e,a (Qort

Date: \©O—\S) -~ O

ounty Attone %\/
FUNDS VERIFIED BY:

County Auditor

APPROVED BY PURCHASING AGENT:

County Purchasing Agent
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#
Travis County Commissioners Court Agenda Request
Voting Session:  October 26, 2010 Work Session:
L. A.  Request made by: Phone # 854 -9434

Joseph P. Gieselman, TNR Executiv?@a ager
\(1

i . .
on the following requests in

PN

B. Requested Text: Consider and take appropriate acti
Precinct One:
A) Approve Amendment #1 to Participation Agreement with Club Deal 120
Whisper Valley L.P., for the completion of a section of Braker Lane from FM 973
to Taylor Lane; and,

B) Approve Amendment #1 to Participation Agreement with Club Deal 116 Indian
Hills TX, L.P., for the completion of a section of Decker Lake Road from FM 973
to SH 130 southbound frontage road.

C. Approved by:

Commissioner Ron Davis, Precincet 1

IL. A. Backup memorandum and exhibits should be attached and submitted with this
Agenda Request (Original and eight (8) copies of agenda request and backup).

B. Please list all of the agencies or officials names and telephone numbers that might
be affected or be involved with the request. Send a copy of this Agenda Request
and backup to them:

ML Required Authorizations: Please check if applicable:
Planning and Budget Office (473-9106)
Additional funding for any department or for any purpose

____ Transfer of existing funds within or between any budget line item
_ Qrant

Human Resources Department (473-9165):

A change in your department’s personnel (reclassifications, etc.)
Purchasing Office (473-9700)

Bid, Purchase Contract, Request for Proposal, Procurement
County Attorney’s Office (473-9415)

X Contract, Agreement, Policy & Procedure

AGENDA REQUEST DEADLINE: This Agenda Request complete with the backup memorandum and exhibits
should be submitted to the County Judge’s Office no later than 5:00 PM on Tuesday for the following week’s

meeting. Late or incomplete requests may be deferred to the next subsequent meeting.

MvDoes\ANFEMetr\AsendaReanest] Doe
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TRANSPORTATION AND NATURAL RESOURCES DEPARTMENT
JOSEPH P. GIESELMAN, EXECUTIVE MANAGER

411 W. 13th St.
Eleventh Floor

P.O. Box 1748
Austin, Texas 78767
(512) 854-9383
FAX (512) 854-4626

October 11, 2010

MEMORANDUM TO: Members of the Commissioners Court

THROUGH: Joseph P. Gieselman, Executive Manager

%

FROM: Steve Manilla, P.E., Division Director of bleiJ&Works

Subject: Amendments to Participation Agreements for Braker Lane and Decker Lake Road

Proposed Motion:
Consider and take appropriate action on the following requests in Precinct One:

A) Approve Amendment #1 to Participation Agreement with Club Deal 120 Whisper Valley
L.P., for the completion of a section of Braker Lane from FM 973 to Taylor Lane; and,

B) Approve Amendment #1 to Participation Agreement with Club Deal 116 Indian Hills TX,
L.P., for the completion of a section of Decker Lake Road from FM 973 to SH 130 southbound
frontage road.

Summary and Staff Recommendation:

In 2006, Travis County entered into participation agreements with the developer of two projects,
Whisper Valley and Indian Hills, to build County roads within the two projects. These were
Braker Lane and Decker Lake Road, respectively. For each project, the developer was to donate
right-of-way and complete engineering design and road construction by certain dates. The
County was to use general obligation bond funds from the 2005 bond election to reimburse the
developers for a set percentage of their design and construction costs.

Several other developers also entered into participation agreements with the County to use 2005
general obligation funds to build roads within their projects. Most of these developers, including
the developer of Whisper Valley and Indian Hills, have not met the deadlines set in the
participation agreements and are now requesting extensions and other revisions to their
agreements. All the developers attribute their delays to the general economic downturn and the
shortage of financing available for real estate development.
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The particular changes requested by the Whisper Valley and Indian Hills developer include an
extension of the deadlines for completing engineering design for both projects, a change in the
phasing of the construction of Braker Lane, an extension of the deadline for completion of
construction of Decker Lake Road, a change in fiscal security for the Decker Lake Road project,
and several technical changes..

Whisper Valley and Indian Hills are in a part of the SH 130 corridor that will experience intense
development in the near future. The 2005 general obligation bond funds committed by the
County under these two participation agreements will fund construction of the main roads inside
of the Whisper Valley and Indian Hills projects. However, there is currently no source of funding
to improve the roads outside of Whisper Valley and Indian Hills that will have to absorb the
traffic burden from these and other projects in the area. Attached is a map showing several
roadway improvements that staff believes will be needed to accommodate future development in
the Manor area.

Developers in the area, including the developers of Whisper Valley and Indian Hills, have
expressed some willingness, in concept, to pay to the County a proportional share of the cost to
build or improve the external roads affected by their projects. The concept is to allow the County
to collect a fee for each lot, residential unit, or square foot of commercial development and use
the money to improve the external roads. However, the details of that concept remain to be
fleshed out. Attached are examples of a letter of commitment from two of the developers of
property in the Manor area.

TNR recommends approval of the amendments to the Whisper Valley and Indian Hills
participation agreements, provided the developer of those projects commits to continue working
toward participation in the proportional cost of external road improvements needed to absorb the
traffic burden from the projects.

Budgetary and Fiscal Issues

Changing the phasing of Braker Lane should result in better construction bids because of savings
that typically come from economies of scale. Extending the deadline for submiting engineering
design without extending the overall project completion date should have no negative affect on
cost to the County.

Extending the Decker Lake Road construction completion date by approximately one year would
usually result in higher prices due to inflation, but in this case it could result in lower bid prices.
TNR has received lower than expected bids on its projects during the past two years largely
because contractors have fewer projects to bid on due to the economic downturn. If this trend
continues we would expect to complete the project within budget even if it is delayed.

Issues and Opportunities:

The build out of Whisper Valley, Indian Hills, and other developments in the area will result in
thousands of additional vehicle trips being placed on roads that do not have the capacity to
accommodate them at an acceptable level of service, including FM 973. Prior to the 2005 bond
election, TxDot was developing a project to improve FM 973. TxDot suspended that project
because of a lack of gas tax or other state funding. The Commissioners Court offered to assist
TxDot with funding through TxDot’s pass through finance program, TxDot declined because of
intense statewide competition for a limited amount of funds.
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Area residents, Travis County, and the City of Manor have raised concerns about the ability of
the existing roadway network to safely accommodate anticipated growth. Members of the
development community have indicated a willingness to participate in a solution to this problem.
As such, Travis County, the City of Austin, the City of Manor, TxDot, CAMPO, representatives
of various developers, and area residents have met on several occasions to develop a plan for
improving and expanding the existing roadway network. A result of these discussions has been
the development of a listing of projects that, when completed, should provide a transportation
network that can meet the anticipated traffic demands safely and at an acceptable level of
service. Current efforts by staff representing TNR, the County Attorney’s Office, the City of
Austin, and the development community are focused on investigating the feasibility of various
funding alternatives. The developers of Whisper Valley and Indian Hills, and other developers in
the region appear to agree in principle to cost-sharing on needed infrastructure located outside
the boundaries of their respective developments. A caveat of these discussions has been that all
developers in the region must be willing to participate so that one developer doesn’t achieve a
cost advantage over another.

The recently approved CAMPO 2035 Plan largely discards past “trend” growth transportation
planning in favor of “centers” growth. The development that is soon to occur around these two
projects is an example of the type of concentrated mixed-use growth envisioned by the centers
concept. Concentrating development will eventually encourage more use of alternative modes of
transportation, and the resultant benefits, however in the interim it will be the county roadway
system that these developments must rely upon.

Background:

In July 2005 the Court adopted guidelines for the public/private partnership projects that were to
be included in the 2005 bond election. The guidelines state that the developer must dedicate
right-of-way and pay half the cost of a four lane road across property owned or controlled by the
developer. Under the terms of most of the participation agreements entered into, the developer
must administer the engineering and construction contracts and the County reimburses the
developer. However, the guidelines did not preclude County administration of the engineering
and construction with reimbursement by the developer.

In November 2005, the voters approved the bonds. It authorized $29,600,000 of County general
obligation bonds for several public/private partnerships projects. That translates to nearly
$60,000,000 in public works projects when coupled with the private funding and the City of
Austin funding that was committed to three of the projects.

During the FY 07 budget process TNR recommended, and the Court approved, accelerating the
issuance of these bonds because developers requested it so they would have County funds
available to meet the anticipated pace of their projects. Now the developers are requesting
extended completion dates and alternative fiscal instruments because of the downturn in the
economy created a difficult lending environment for housing and commercial building projects.

This Braker Lane project consists of extending Braker Lane approximately 12,650 in multiple
phases from FM 973 at SH 130 to Taylor Lane. It is in the 2035 CAMPO plan where it is
planned to be a 4-lane arterial roadway. The Decker Lake Road projects consists of extending
Decker Lake Road approximately 3,550’ from FM 973 south and eastward to the SH 130
southbound frontage roads. It will pass through the planned Indian Hills development. It is in the
2035 CAMPO plan where it is planned to be a 4-lane arterial roadway. Funding for these
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projects was included in the County’s 2005 Bond Referendum and earmarked for Public-Private
Partnerships.

Attachments

Map showing desired regional roadway improvements to support anticipated growth
Example letter of commitment to regional roadway improvements

Amendment #1 to Braker Lane Participation Agreement

Amendment #1 to Decker Lake Road Participation Agreement

CC:

Tom Nuckols, Chris Gilmore and Julie Joe, Assistant County Attorneys

Cynthia McDonald, Donna Williams-Jones, and Brunilda Cruz, TNR Financial Services
Hanna York, Auditors Office
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[RION|SLADE

ATTORNEYS & COUNSELORS AT LAW

A PROFESSIONAL LIMITED LIABILITY COMPANY . - 512.347.9977

. o o © Pax: 512.347.7085
brion@isblaw.com

Terrence L. Irion
-Attorney at Law

2204 Walsh Talton.
Suite 210
Austin, Texas 78746

‘March 11,2010

VIA EMAIL joe. gleselman@co travis.tx.us
And U.S. MAIL

Mz, Joe Gieselman

Executive Director

Travis County TNR

411 W.'13™ Street .

Austm Texas 78701 , : ,
Attn Anna Bowlm and Steve Mamla o

VIA EMAIL;: chris. gllmore@co txaws tx us
And US. MAIL
Mr. Chris Gilmore
~ Ms. Julie Joe
Assistant County Attomey
Travis County
P.O. Box 1748
Austin, Texas 78767

Re: C8J 2008 0048 Eastwood: Prehmmary Plan 667.5 acres 8. FM 973 and Blake '
- Manor Road :

| Dear Ladles and Gentlemen

- The pmpose of thlS Ietter is to request that an item be posted to the March 30 2010 agenda of thev
© Commissioners’ Court to consider approval- of the above referenced Preliminary Plan. The Clty
of Austm Zonmg & Plannmg Commission approved this Prehmmary Plan last July. '

Since last July, Apphcant Hen«Bal Investments L.P. has worked with a broad group of
stakeholders with interest in addressing the transportation needs of this important eastern corridor
of the County. A series of meetings have been held which inclnded public stakeholders such as
the City of Manor, Travis County and CAMPO, as well as private stakeholders including the Park
Springs Neighborhood Association, the HDR Transportation Engineers, representatives of the
Wolf Ranch, Whisper Valley,” Wildhorse and Central Park proposed developments. While no
agreement has been reached on how to fund needed road improvements in this corridor, if all these
prOJects are in fact built, there was at least general agreement among the pnvate sector
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Travis County Letter
March 11, 2010
Page2 .. ...

stakeholders, mcludmg the Park Springs Nelghborhood Assocm’uon that the hlghest priority road

' 1mprovement is what is known as the Blake Manor to Parmer Lane 1nterconnect

Hen-Ball .Investments beheves that in addition to the normal internal and boundary street
improvements rcqun'ed of each deveIOpment project at the time of final plat approval that each

" developer stakeholder should participate in a public/private facilities agreement to raise a fund to
build what the stakeholders believe are the highest priority trarisportation needs of the corridor.
While none of the developers of these projects are legally required to do so, unless the pmvate
sector agrees to participate with the public sector in identifying priority needs and investing in

those ‘priorities, none of the needed road improvements are likely to happen. To that end, -

Hen:Ball Investments has offered to continue the dlalogue with TNR Officials and other
stakeholders in developing a reglonal ‘phasing agleement in’ which all non-exempt. development
prq;ects (those in excess of 10 acres in size) would contribute into a transportation improvement

fund in an agreed amount for the construction of those agreed upon high priority offsite road

projects. While the fund may never collect enough money to build one of these pro;ects in its
~ entirety, the availability of a substantial fund of money from stakeholders, all of whom agree on
the funding priority, should make it easier for the County and the State to raise matchmg funds to
- lmplement constructton of such hlgh pnorny roads.

Applicant looks fommd to continuing its disc‘ussmns with the County - Attomey and other

stakeholders in the development of a phasing agrecment vehicle which can win the support ofall -

the area stakeholders

1 look forward to dlscussing this matter with you in further detail, Please conﬁrm that the request (

for actlon on the- Prehmmeuy Plan is being posted to an agenda certain,

TLhlm
Ce: John Lloyd
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direct (512) 479-9710 fax (512) 4;’-N'R

e-mail jharris@brownmcecarroil.com

A October 4, 2010
torneys

VIA E-MAIL

VIA REGULAR U.S. MAIL AND

VIA CERTIFIED MAIL - RETURN RECEIPT REQUESTED

Anna Bowlin

Director of Development Services
Travis County

Transportation and Natural Resources
411 W, 13", 11 Floor

Austin, TX 78701

BROWN:
MCCARROLL

Re:  Wolf Tract Pretiminary Plan/C84-2009-0078/PHASING AGREEMENT
Dear Anna:

Enclosed please find the Phasing Agreement which has been executed by Mr.
Wolf,

This Phasing Agreement provides:

1. That there can be no final plat obtained for any portion of the Wolf
Tract until the construction plans for either (a) Los Caballos Avenue leading to
Blake Manor Road or (b) the roadway through the Eastwood Subdivision
connecting with FM 973, has construction plans approved by the County, fiscal
security for construction thereof has been accepted by and posted with the
County and all other final platting requirements of the County and the City of
Austin, as appropriate, are satisfied.

Austin 2. That there can be no final plat obtained for more than 100 lots until
construction plans for both (a) Los Caballos Avenue leading to Blake Manor
Road and (b} the roadway through the Eastwood Subdivision connecting with
FM 973, have been approved by the County, fiscal security for construction
thereof has been accepted by and posted with the County and all other final

e © 8 ©

Dallas platting requirements of the County and the City of Austin, as appropriate, are
safisfied.

3. Mr. Wolf shall, if requested by the County, upon the execution of

Houston the Phasing Agreement, dedicate or cause to be dedicated by plat or separate

instrument the additional right-of-way and any required slope or drainage
easements necessary to upgrade Blake Manor Road as shown on Exhibit C fo
the Phasing Agreement.

4. Mr. Wolf shall as each subsequent phase of the subdivision is
submitted to the Commissioners Court for approval, post under a County-

4484485.1
57875.1

111 Congress Avenue © Suite 1400 « Austin, Texas 78701-4093 ¢ 512.472.5456  www.brownmccarroll.com
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Anna Bowlin
October 4, 2010
Page 2

approved form the construction security for the cost of the improvements to the
streets within the phase being final platted any additional portion of the streets

necessary to provide access to sych pliase. \/
< o /.a

5. Mr. Wolf will participate in a Regional Phasing Agreement that wil
allow for a joint effort, with other developments within the area to provide traffic
mitigation measures for roadways and intersections impacted by the
development of the Wolf Subdivision and the other developments within the

areq. . /
. S
O ,»’/ M”\,

o

. L s o
Miﬁ&f‘feih@g@ fsions-the.Phasing Agreement comtains airof fhe other”

standard Travis County phasing agreement provisions.

On behalf of Mr. Wolf, | am requesting that the Wolf Preliminary Plan be
presented as recommended for approval fo the Travis County Commissioners
Court on Tuesday, October 26, 2010.

Yours very truly, °

Jerry L. Harris

CC: County Commissioner Ron Davis (VIA E-MAIL AND REG.MAILw/enc.)
Sarah Sumner {VIA E-MAIL AND REG.MAILw/enc.)

Joe Arriaga [VIA E-MAIL AND REG.MAILw/enc.)

Ed Wolf (VIA E-MAIL AND REG.MAILw/enc.)

Lee Miks (VIA E-MAIL AND REG.MAILw/enc.)

Chris Ruiz (VIA E-MAIL AND REG.MAILw/enc.)

Mike Garza [VIA E-MAIL AND REG.MAILw/enc.)
4484485.1

57875.1

.
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AMENDMENT NUMBER ONE TO
DECKER LAKE ROAD PARTICIPATION AGREEMENT

This Amendment (“Amendment”) is entered into between Travis County, Texas
(the “County”) and Club Deal 116 Indian Hills TX, L.P., a Delaware limited partnership
(the “Developer”’). The County and the Developer are sometimes hereinafter
individually referred to as a “Party” and collectively referred to as the “Parties.” Each of
the Parties confirms that it has the authority and ability to enter into this Amendment
and to perform its obligations under this Amendment without the further approval or
consent of any other person or entity.

Recitals

WHEREAS, the County and the Developer entered into that certain Participation
Agreement dated November 30, 2006 (“Decker Lake Road Participation Agreement” or
the “Agreement”) pertaining to the proposed construction of Decker Lake Road from
Farm to Market 973 (“FM 973") to State Highway 130 (“SH 130"), specified in the
Capital Area Metropolitan Planning Organization 2030 Plan to be a 4-lane divided
arterial (as described in the Agreement, the “Project”);

WHEREAS, the Agreement establishes the nature and extent of improvements to
be constructed, the cost obligations of the respective Parties for the Project, and further
provides for the possible termination of the Agreement by the County if certain
conditions are not met by the dates specified in the Agreement;

WHEREAS, the Developer has informed the County that it will be unable to meet
the completion deadlines set forth in the Agreement because of the harsh economic
environment the Developer is in and because of delays the Developer has experienced
in obtaining entitlements for its development project from the City of Austin;

WHEREAS, the Parties desire to amend the Agreement to revise completion
deadlines for the Project and to allow the Developer to post a reducing surety bond as
fiscal security for the Project;

WHEREAS, the County desires to obtain an executed copy of the Developer's
contract with the Project Engineer; and

WHEREAS, the Parties desire to add a provision to the Agreement that would
allow the Developer to amend the commencement and completion dates for any Phase
of the Project if agreed in writing by the Executive Manager of the Transportation and
Natural Resources Department;

NOW, THEREFORE, in consideration of the mutual promises, covenants,
obligations and benefits set forth in this Amendment, the Parties agree as follows:

239566-1
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Section 1.

Amendments.

1.1 The following language is deleted from the Recitals in the Agreement:

WHEREAS, the Developer is meeting its obligations under the County’'s 2005
bond order to pay for at least fifty percent (50%) of a four lane divided arterial

road;

1.2 Section 3(g) is deleted in its entirety, and the following is substituted in its place:

(9)

By April 4, 2011, the Developer must submit to the County for approval
three (3) copies of the Final Plans and Specifications for the Project and a
detailed summary of the work completed and sums paid by the Developer
for the Engineering Services and Deliverables. Notwithstanding anything
to the contrary, if the Developer fails to comply with the deadline set forth
in this Section 3(g), the County may terminate this Agreement and
reallocate any bond funding for the Project to other County projects. If the
County terminates this Agreement pursuant to this Section 3(g), the
County will have no obligation to pay any amount under this Agreement.

1.3  Section 8(a)(iv) is deleted in its entirety, and the following is substituted in its

(iv)

place:

deposit with the County either cash, surety bond, or a letter of credit for
the Developer's non-reimbursable costs under Section 1(e) in a form
acceptable to the County in an initial amount equal to the County’s
estimate of the Developer's non-reimbursable share of costs under
Section 1(e) (“Fiscal Security”) to secure completion of the Project as
provided in Section 13, provided that the cash deposit, surety bond, or
reducing letter of credit may be reduced as the Developer incurs and pays
such non-reimbursable costs; and

1.4  Section 8(c) is deleted in its entirety, and the following is substituted in its place:

(c)

239566-1

If the requirements of Subsection (a) are not met, the County may
terminate this Agreement and be relieved of any obligation to pay any
amount under this Agreement. If the County and City have executed the
Interlocal Agreement but the City does not post the City Construction
Funds under Subsection (b) and the Developer is not in default, the
Developer may elect to post such City Construction Funds and proceed
with construction of the Project without reimbursement by the City and
bear the full share of the costs of the Construction Contract, inspections,
testing, and other costs as specified under Section 1(e)(ii). If the
Developer does not post such City Construction Funds within thirty (30)
days after written notice from the County of intent to terminate this
Agreement for failure to post such City Construction Funds, the County
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1.5

may terminate this Agreement, reallocate any bond funding for the Project
to other County projects, and be relieved of any obligation to pay any
amount under this Agreement.

Section 8(d) is deleted in its entirety, and the following is substituted in its place:

(d)  Construction of the Project must commence on or before April 4, 2011 (the
“‘Construction Start Date”). If the Developer elects to commence
construction before the applicable Construction Start Date and the County
has not yet received bond proceeds for the Project sufficient to fund its
obligation to reimburse the Developer as provided in Subsection (h), the
County’s obligation to make payments as specified in Subsection (h) is
suspended until the County has received bond proceeds for the Project.
When the County receives bond proceeds for the Project, the Developer
must submit an invoice for and the County must pay all suspended
payments to the maximum extent of the bond proceeds. The Developer
must cause the Project to be complete and accepted by the County by
February 13, 2012 However, the Developer may amend the
commencement and/or completion dates set forth herein for any Phase if
agreed in writing by the Executive Manager of the County Transportation
and Natural Resources Department. Notwithstanding anything to the
contrary, if the Developer fails to comply with the commencement and
completion dates set forth herein in this Section 8(d), the County may
terminate this Agreement and reallocate any bond funding for the Project
to other County projects. If the County terminates this Agreement
pursuant to this Section 8(d), the County will have no obligation to pay any
amount under this Agreement.

Section 2. Miscellaneous.

2.1

2.2

2.3

24

Capitalized terms used in this Amendment that are not specifically defined in this
Amendment have the meanings specified in the Agreement.

Except as otherwise set forth in this Amendment, the Agreement will remain in
full force and effect in accordance with its original terms and be binding on the
Parties and their respective heirs, executors, administrators, successors, and
assigns.

This Amendment may be executed in one or more counterparts, each of which
will be deemed an original, but all of which will constitute one and the same
Amendment.

A telecopied facsimile of a duly executed counterpart of this Amendment will be
sufficient to evidence the binding agreement of each party to the terms of this
Amendment. However, the Parties each agree to promptly return an original,

239566-1
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duly executed counterpart of this Amendment following the delivery of a
telecopied facsimile.

2.5 Within 5 days after the Effective Date of this Amendment, the Developer will
submit to the County a copy of the Developer’'s signed contract with its Project
Engineer.

IN WITNESS WHEREOF, the Parties hereto have executed this Amendment in

multiple copies, each of equal dignity, and the Amendment will be effective as of the
later date set forth below (the “Effective Date”).

COUNTY:

Samuel T. Biscoe, County Judge

Date:

DEVELOPER:

Club Deal 116 Indian Hills TX, L.P.
a Delaware limited partnership

By: CD116 Indian Hills TX, LLC,

a Delaware limited liability company,
its general partner

By:

Douglas H. Gilliland, Manager

Date:

239566-1
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AMENDMENT NUMBER ONE TO
DECKER LAKE ROAD PARTICIPATION AGREEMENT

This Amendment (“Amendment”) is entered into between Travis County, Texas
(the “County”) and Club Deal 116 Indian Hills TX, L.P., a Delaware limited partnership
(the “Developer”). The County and the Developer are sometimes hereinafter
individually referred to as a “Party” and collectively referred to as the “Parties.” Each of
the Parties confirms that it has the authority and ability to enter into this Amendment
and to perform its obligations under this Amendment without the further approval or
consent of any other person or entity.

Recitals

WHEREAS, the County and the Developer entered into that certain Participation
Agreement dated November 30, 2006 (“Decker Lake Road Participation Agreement” or
the “Agreement”) pertaining to the proposed construction of Decker Lake Road from
Farm to Market 973 (“FM 973") to State Highway 130 (“SH 130"), specified in the
Capital Area Metropolitan Planning Organization 2030 Plan to be a 4-lane divided
arterial (as described in the Agreement, the “Project”);

WHEREAS, the Agreement establishes the nature and extent of improvements to
be constructed, the cost obligations of the respective Parties for the Project, and further
provides for the possible termination of the Agreement by the County if certain
conditions are not met by the dates specified in the Agreement;

WHEREAS, the Developer has informed the County that it will be unable to meet
the completion deadlines set forth in the Agreement because of the harsh economic
environment the Developer is in and because of delays the Developer has experienced
in obtaining entitlements for its development project from the City of Austin;

WHEREAS, the Parties desire to amend the Agreement to revise completion
deadlines for the Project and to allow the Developer to post a reducing surety bond as
fiscal security for the Project;

WHEREAS, the County desires to obtain an executed copy of the Developer's
contract with the Project Engineer; and

WHEREAS, the Parties desire to add a provision to the Agreement that would
allow the Developer to amend the commencement and completion dates for any Phase
of the Project if agreed in writing by the Executive Manager of the Transportation and
Natural Resources Department;

NOW, THEREFORE, in consideration of the mutual promises, covenants,
obligations and benefits set forth in this Amendment, the Parties agree as follows:

239566-1
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Section 1.

Amendments.

1.1 The following language is deleted from the Recitals in the Agreement:

WHEREAS, the Developer is meeting its obligations under the County’s 2005
bond order to pay for at least fifty percent (50%) of a four lane divided arterial

road;

1.2 Section 3(g) is deleted in its entirety, and the following is substituted in its place:

(9)

By April 4, 2011, the Developer must submit to the County for approval
three (3) copies of the Final Plans and Specifications for the Project and a
detailed summary of the work completed and sums paid by the Developer
for the Engineering Services and Deliverables. Notwithstanding anything
to the contrary, if the Developer fails to comply with the deadline set forth
in this Section 3(g), the County may terminate this Agreement and
reallocate any bond funding for the Project to other County projects. If the
County terminates this Agreement pursuant to this Section 3(g), the
County will have no obligation to pay any amount under this Agreement.

1.3  Section 8(a)(iv) is deleted in its entirety, and the following is substituted in its

(iv)

place:

deposit with the County either cash, surety bond, or a letter of credit for
the Developer's non-reimbursable costs under Section 1(e) in a form
acceptable to the County in an initial amount equal to the County's
estimate of the Developer's non-reimbursable share of costs under
Section 1(e) (“Fiscal Security”) to secure completion of the Project as
provided in Section 13, provided that the cash deposit, surety bond, or
reducing letter of credit may be reduced as the Developer incurs and pays
such non-reimbursable costs; and

1.4  Section 8(c) is deleted in its entirety, and the following is substituted in its place:

(c)

239566-1

If the requirements of Subsection (a) are not met, the County may
terminate this Agreement and be relieved of any obligation to pay any
amount under this Agreement. If the County and City have executed the
Interlocal Agreement but the City does not post the City Construction
Funds under Subsection (b) and the Developer is not in default, the
Developer may elect to post such City Construction Funds and proceed
with construction of the Project without reimbursement by the City and
bear the full share of the costs of the Construction Contract, inspections,
testing, and other costs as specified under Section 1(e)(ii). If the
Developer does not post such City Construction Funds within thirty (30)
days after written notice from the County of intent to terminate this
Agreement for failure to post such City Construction Funds, the County
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1.5

may terminate this Agreement, reallocate any bond funding for the Project
to other County projects, and be relieved of any obligation to pay any
amount under this Agreement.

Section 8(d) is deleted in its entirety, and the following is substituted in its place:

(d)  Construction of the Project must commence on or before April 4, 2011 (the
“Construction Start Date”). If the Developer elects to commence
construction before the applicable Construction Start Date and the County
has not yet received bond proceeds for the Project sufficient to fund its
obligation to reimburse the Developer as provided in Subsection (h), the
County’s obligation to make payments as specified in Subsection (h) is
suspended until the County has received bond proceeds for the Project.
When the County receives bond proceeds for the Project, the Developer
must submit an invoice for and the County must pay all suspended
payments to the maximum extent of the bond proceeds. The Developer
must cause the Project to be complete and accepted by the County by
February 13, 2012. However, the Developer may amend the
commencement and/or completion dates set forth herein for any Phase if
agreed in writing by the Executive Manager of the County Transportation
and Natural Resources Department. Notwithstanding anything to the
contrary, if the Developer fails to comply with the commencement and
completion dates set forth herein in this Section 8(d), the County may
terminate this Agreement and reallocate any bond funding for the Project
to other County projects. If the County terminates this Agreement
pursuant to this Section 8(d), the County will have no obligation to pay any
amount under this Agreement.

Section 2. Miscellaneous.

2.1

2.2

2.3

24

Capitalized terms used in this Amendment that are not specifically defined in this
Amendment have the meanings specified in the Agreement.

Except as otherwise set forth in this Amendment, the Agreement will remain in
full force and effect in accordance with its original terms and be binding on the
Parties and their respective heirs, executors, administrators, successors, and
assigns.

This Amendment may be executed in one or more counterparts, each of which
will be deemed an original, but all of which will constitute one and the same
Amendment.

A telecopied facsimile of a duly executed counterpart of this Amendment will be
sufficient to evidence the binding agreement of each party to the terms of this
Amendment. However, the Parties each agree to promptly return an original,

239566-1
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duly executed counterpart of this Amendment following the delivery of a
telecopied facsimile.

2.5 Within 5 days after the Effective Date of this Amendment, the Developer will
submit to the County a copy of the Developer's signed contract with its Project
Engineer.

IN WITNESS WHEREOF, the Parties hereto have executed this Amendment in
multiple copies, each of equal dignity, and the Amendment will be effective as of the
later date set forth below (the “Effective Date”).

COUNTY:

Samuel T. Biscoe, County Judge

Date:

DEVELOPER:

Club Deal 116 Indian Hills TX, L.P.
a Delaware limited partnership

By: CD116 Indian Hills TX, LLC,

a Delaware limited liability company,
its general partner

By:

Douglas H. Gilliland, Manager

Date:

239566-1
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AMENDMENT NUMBER ONE TO
DECKER LAKE ROAD PARTICIPATION AGREEMENT

This Amendment (“Amendment”) is entered into between Travis County, Texas
(the “County”) and Club Deal 116 Indian Hills TX, L.P., a Delaware limited partnership
(the “Developer’). The County and the Developer are sometimes hereinafter
individually referred to as a “Party” and collectively referred to as the “Parties.” Each of
the Parties confirms that it has the authority and ability to enter into this Amendment
and to perform its obligations under this Amendment without the further approval or
consent of any other person or entity.

Recitals

WHEREAS, the County and the Developer entered into that certain Participation
Agreement dated November 30, 2006 (“Decker Lake Road Participation Agreement” or
the “Agreement”) pertaining to the proposed construction of Decker Lake Road from
Farm to Market 973 ("*FM 973”) to State Highway 130 (“SH 130"), specified in the
Capital Area Metropolitan Planning Organization 2030 Plan to be a 4-lane divided
arterial (as described in the Agreement, the “Project”);

WHEREAS, the Agreement establishes the nature and extent of improvements to
be constructed, the cost obligations of the respective Parties for the Project, and further
provides for the possible termination of the Agreement by the County if certain
conditions are not met by the dates specified in the Agreement;

WHEREAS, the Developer has informed the County that it will be unable to meet
the completion deadlines set forth in the Agreement because of the harsh economic
environment the Developer is in and because of delays the Developer has experienced
in obtaining entitlements for its development project from the City of Austin;

WHEREAS, the Parties desire to amend the Agreement to revise completion
deadlines for the Project and to allow the Developer to post a reducing surety bond as
fiscal security for the Project;

WHEREAS, the County desires to obtain an executed copy of the Developer's
contract with the Project Engineer; and

WHEREAS, the Parties desire to add a provision to the Agreement that would
allow the Developer to amend the commencement and completion dates for any Phase
of the Project if agreed in writing by the Executive Manager of the Transportation and
Natural Resources Department;

NOW, THEREFORE, in consideration of the mutual promises, covenants,
obligations and benefits set forth in this Amendment, the Parties agree as follows:

239566-1
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Section 1.

Amendments.

1.1 The following language is deleted from the Recitals in the Agreement:

WHEREAS, the Developer is meeting its obligations under the County's 2005
bond order to pay for at least fifty percent (50%) of a four lane divided arterial

road;

1.2  Section 3(g) is deleted in its entirety, and the following is substituted in its place:

(9)

By April 4, 2011, the Developer must submit to the County for approval
three (3) copies of the Final Plans and Specifications for the Project and a
detailed summary of the work completed and sums paid by the Developer
for the Engineering Services and Deliverables. Notwithstanding anything
to the contrary, if the Developer fails to comply with the deadline set forth
in this Section 3(g), the County may terminate this Agreement and
reallocate any bond funding for the Project to other County projects. If the
County terminates this Agreement pursuant to this Section 3(g), the
County will have no obligation to pay any amount under this Agreement.

1.3  Section 8(a)(iv) is deleted in its entirety, and the following is substituted in its

(iv)

place:

deposit with the County either cash, surety bond, or a letter of credit for
the Developer's non-reimbursable costs under Section 1(e) in a form
acceptable to the County in an initial amount equal to the County's
estimate of the Developer's non-reimbursable share of costs under
Section 1(e) (“Fiscal Security”) to secure completion of the Project as
provided in Section 13, provided that the cash deposit, surety bond, or
reducing letter of credit may be reduced as the Developer incurs and pays
such non-reimbursable costs; and

1.4  Section 8(c) is deleted in its entirety, and the following is substituted in its place:

(c)
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If the requirements of Subsection (a) are not met, the County may
terminate this Agreement and be relieved of any obligation to pay any
amount under this Agreement. If the County and City have executed the
Interlocal Agreement but the City does not post the City Construction
Funds under Subsection (b) and the Developer is not in default, the
Developer may elect to post such City Construction Funds and proceed
with construction of the Project without reimbursement by the City and
bear the full share of the costs of the Construction Contract, inspections,
testing, and other costs as specified under Section 1(e)(ii). If the
Developer does not post such City Construction Funds within thirty (30)
days after written notice from the County of intent to terminate this
Agreement for failure to post such City Construction Funds, the County
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1.5

may terminate this Agreement, reallocate any bond funding for the Project
to other County projects, and be relieved of any obligation to pay any
amount under this Agreement.

Section 8(d) is deleted in its entirety, and the following is substituted in its place:

(d)  Construction of the Project must commence on or before April 4, 2011 (the
“Construction Start Date”). If the Developer elects to commence
construction before the applicable Construction Start Date and the County
has not yet received bond proceeds for the Project sufficient to fund its
obligation to reimburse the Developer as provided in Subsection (h), the
County's obligation to make payments as specified in Subsection (h) is
suspended until the County has received bond proceeds for the Project.
When the County receives bond proceeds for the Project, the Developer
must submit an invoice for and the County must pay all suspended
payments to the maximum extent of the bond proceeds. The Developer
must cause the Project to be complete and accepted by the County by
February 13, 2012. However, the Developer may amend the
commencement and/or completion dates set forth herein for any Phase if
agreed in writing by the Executive Manager of the County Transportation
and Natural Resources Department. Notwithstanding anything to the
contrary, if the Developer fails to comply with the commencement and
completion dates set forth herein in this Section 8(d), the County may
terminate this Agreement and reallocate any bond funding for the Project
to other County projects. If the County terminates this Agreement
pursuant to this Section 8(d), the County will have no obligation to pay any
amount under this Agreement.

Section 2. Miscellaneous.

2.1

2.2

2.3

2.4

Capitalized terms used in this Amendment that are not specifically defined in this
Amendment have the meanings specified in the Agreement.

Except as otherwise set forth in this Amendment, the Agreement will remain in
full force and effect in accordance with its original terms and be binding on the
Parties and their respective heirs, executors, administrators, successors, and
assigns.

This Amendment may be executed in one or more counterparts, each of which
will be deemed an original, but all of which will constitute one and the same
Amendment.

A telecopied facsimile of a duly executed counterpart of this Amendment will be
sufficient to evidence the binding agreement of each party to the terms of this
Amendment. However, the Parties each agree to promptly return an original,
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duly executed counterpart of this Amendment following the delivery of a
telecopied facsimile.

2.5 Within 5 days after the Effective Date of this Amendment, the Developer will
submit to the County a copy of the Developer's signed contract with its Project
Engineer.

IN WITNESS WHEREOF, the Parties hereto have executed this Amendment in
multiple copies, each of equal dignity, and the Amendment will be effective as of the
later date set forth below (the “Effective Date”).

COUNTY:

Samuel T. Biscoe, County Judge

Date:

DEVELOPER:

Club Deal 116 Indian Hills TX, L.P.
a Delaware limited partnership

By: CD116 Indian Hills TX, LLC,

a Delaware limited liability company,
its general partner

By:

Douglas H. Gilliland, Manager

Date:
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AMENDMENT NUMBER ONE TO
BRAKER LANE (FM 973 TO TAYLOR LANE) ROAD PARTICIPATION AGREEMENT

This Amendment (“Amendment”’) is entered into between Travis County, Texas
(the “County”) and Club Deal 120 Whisper Valley L.P., a Delaware limited partnership
(the "Developer’). The County and the Developer are sometimes hereinafter
individually referred to as a “Party” and collectively referred to as the “Parties.” Each of
the Parties confirms that it has the authority and ability to enter into this Amendment
and to perform its obligations under this Amendment without the further approval or
consent of any other person or entity.

Recitals

WHEREAS, the County and the Developer entered into that certain Participation
Agreement dated November 19, 2007 (“Braker Lane (FM 973 to Taylor Lane) Road
Participation Agreement” or the “Agreement”) pertaining to the proposed construction of
Braker Lane from Farm to Market 973 (“FM 973") to Taylor Lane, specified in the
Capital Area Metropolitan Planning Organization 2030 Plan to be a 4-lane divided
arterial (as described in the Agreement, the “Project”);

WHEREAS, the Agreement establishes the nature and extent of improvements to
be constructed, the cost obligations of the respective Parties for the Project, and further
provides for the possible termination of the Agreement by the County if certain
conditions are not met by the dates specified in the Agreement;

WHEREAS, the Developer has informed the County that it will be unable to meet
some of the construction commencement and construction completion deadlines set
forth in the Agreement because of the harsh economic environment the Developer is in
and because of delays the Developer has experienced in obtaining entitlements for its
development project from the City of Austin;

WHEREAS, the Parties desire to amend the Agreement to revise completion
deadlines for the Project and to allow the Developer to post a reducing surety bond as
fiscal security for the Project;

WHEREAS, the Parties desire to correct several scrivener's errors in the
Agreement to accurately reflect the understanding of the agreement between the
Parties;

WHEREAS, the County desires to obtain an executed copy of the Developer’s
contract with the Project Engineer; and

WHEREAS, under Section 8(c) of the Agreement, the Developer may amend the
commencement and completion dates for any Phase of the Project if agreed in writing
by the Executive Manager of the Transportation and Natural Resources Department;
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NOW, THEREFORE, in consideration of the mutual promises, covenants,
obligations and benefits set forth in this Amendment, the Parties agree as follows:

Section 1.

Amendments.

1.1 The following language is deleted from the Recitals in the Agreement:

WHEREAS, the Developer is meeting its obligations under the County's 2005
bond order to pay for at least fifty percent (50%) of a four lane divided arterial

tract;

1.2 To correct scrivener's errors, Section 3(f) is deleted in its entirety, and the
following is substituted in its place:

)

The Developer must submit invoices for Engineering Services and
Deliverables as provided in Section 8(f) and the County will reimburse the
Developer as provided in Section 8(g). If the Developer elects to
commence engineering work before the County has received bond
proceeds for the Project sufficient to fund its obligation to reimburse the
Developer as provided in Section 8(g), the County’'s obligation to make
payments as specified in Section 8(g) is suspended until the County has
received bond proceeds for the Project. When the County receives bond
proceeds for the Project, the Developer must submit an invoice for and the
County must pay all suspended payments to the maximum extent of such
bond proceeds.

1.3  Section 3(g) is deleted in its entirety and substituted with the following:

(9)

Developer must start preliminary Engineering Services by January 4,
2011. By August 2, 2011, the Developer must submit to the County for
approval three copies of the Final Plans and Specifications for Phases
One and Two of the Project and a detailed summary of the work
completed and sums paid by the Developer for the Engineering Services
and Deliverables. By June 3, 2011, the Developer must submit a
preliminary plan (schematic) for the design of the Project (all Phases) to
the County for review and approval. Upon review and approval of the
Engineering Services and Deliverables performed to date and the invoices
and detailed summary, the County must reimburse Developer the amount
provided in Section 1(e)(i) incurred to such date pursuant to the procedure
set forth in Section 8(g). Notwithstanding anything to the contrary, if the
Developer fails to comply with the deadlines set forth in this Section 3(g),
the County may terminate this Agreement and reallocate any bond funding
for the Project to other County projects. If the County terminates this
Agreement pursuant to this Section 3(g), the County will have no
obligation to pay any amount under this Agreement.

1.4  Section 3(i) is deleted in its entirety and substituted with the following:
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1.5

1.6

(i)

The County shall issue any required permits for Phase One and Two
within three weeks of the Developer's submittal of Final Plans and
Specifications meeting all County standards. Final Plans and
Specifications for Phase Three and Four shall be submitted by Developer
to the County in a timely manner so as to allow Developer meet the
construction completion dates for those Phases as set forth in Section
8(c).

Section 8(a)(iv) is deleted in its entirety, and the following is substituted in its

(iv)

place:

deposit with the County either cash, surety bond, or a reducing letter of
credit for the Developer's non-reimbursable costs under Section 1(e) in a
form acceptable to the County in an initial amount equal to the County's
estimate of the Developer's non-reimbursable share of costs under
Section 1(e) (“Fiscal Security”) to secure completion of the Project as
provided in Section 13, provided that the cash deposit, surety bond, or
letter of credit may be reduced as the Developer incurs and pays non-
reimbursable costs under Section 1(e); and

Section 8(c) is deleted in its entirety, and the following is substituted in its place:

(c)

Subject to force majeure events and satisfaction of all conditions in this
Agreement, Construction of Phases One and Two must commence on or
before December 30, 2011 and be completed on or before April 23, 2013.
Phase Three New Construction must commence on or before December
31, 2012. Phase Four New Construction must commence on or before
December 31, 2014. The Developer must cause all of Phase One through
Phase Four to be completed and accepted by the County on or before
April 20, 2016. Developer may amend the commencement and/or
completion dates set forth herein for any Phase if agreed in writing by the
Executive Manager of the County Transportation and Natural Resources
Department. If the Developer elects to commence construction before the
applicable Construction Start Date and the County has not yet received
bond proceeds for the Project sufficient to fund its obligation to reimburse
the Developer as provided in Subsection (g), the County's obligation to
make payments as specified in Subsection (g) is suspended until the
County has received bond proceeds for the Project. When the County
receives bond proceeds for the Project, the Developer must submit an
invoice for and the County must pay all suspended payments to the
maximum extent of such bond proceeds.

Notwithstanding anything to the Contrafy, if the Developer fails to comply with the
commencement and completion dates set forth herein for any Phase, the County
may terminate this Agreement and reallocate any bond funding for the Project to
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other County projects. If the County terminates this Agreement pursuant to this
Section 8(c), the County will have no obligation to pay any amount under this
Agreement.

Section 2.  Miscellaneous.

2.1

2.2

2.3

2.4

2.5

Capitalized terms used in this Amendment that are not specifically defined in this
Amendment have the meanings specified in the Agreement.

Except as otherwise set forth in this Amendment, the Agreement will remain in
full force and effect in accordance with its original terms and be binding on the
Parties and their respective heirs, executors, administrators, successors, and
assigns.

This Amendment may be executed in one or more counterparts, each of which
will be deemed an original, but all of which will constitute one and the same
Amendment.

A telecopied facsimile of a duly executed counterpart of this Amendment will be
sufficient to evidence the binding agreement of each party to the terms of this
Amendment. However, the Parties each agree to promptly return an original,
duly executed counterpart of this Amendment following the delivery of a
telecopied facsimile.

Within 5 days after the Effective Date of this Amendment, the Developer will
submit to the County a copy of the Developer’'s signed contract with its Project
Engineer.

IN WITNESS WHEREOF, the Parties hereto have executed this Amendment in

multiple copies, each of equal dignity, and the Amendment will be effective as of the
later date set forth below (the “Effective Date”).

COUNTY:

Samuel T. Biscoe, County Judge

Date:

239568-2



Updated 10/22/2010, 11:50 a.m.

DEVELOPER:

Club Deal 120 Whisper Valley, Limited Partnership
a Delaware limited partnership

By: CD 120 GP, LLC,

a Delaware limited liability company,
its general partner

By:

Douglas H. Gilliland,
Manager

Date:
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AMENDMENT NUMBER ONE TO
BRAKER LANE (FM 973 TO TAYLOR LANE) ROAD PARTICIPATION AGREEMENT

This Amendment (“Amendment”) is entered into between Travis County, Texas
(the “County”) and Club Deal 120 Whisper Valley L.P., a Delaware limited partnership
(the “Developer’). The County and the Developer are sometimes hereinafter
individually referred to as a "Party” and collectively referred to as the “Parties.” Each of
the Parties confirms that it has the authority and ability to enter into this Amendment
and to perform its obligations under this Amendment without the further approval or
consent of any other person or entity.

Recitals

WHEREAS, the County and the Developer entered into that certain Participation
Agreement dated November 19, 2007 (“Braker Lane (FM 973 to Taylor Lane) Road
Participation Agreement” or the “Agreement”) pertaining to the proposed construction of
Braker Lane from Farm to Market 973 (“FM 973”) to Taylor Lane, specified in the
Capital Area Metropolitan Planning Organization 2030 Plan to be a 4-lane divided
arterial (as described in the Agreement, the “Project”);

WHEREAS, the Agreement establishes the nature and extent of improvements to
be constructed, the cost obligations of the respective Parties for the Project, and further
provides for the possible termination of the Agreement by the County if certain
conditions are not met by the dates specified in the Agreement;

WHEREAS, the Developer has informed the County that it will be unable to meet
some of the construction commencement and construction completion deadlines set
forth in the Agreement because of the harsh economic environment the Developer is in
and because of delays the Developer has experienced in obtaining entitlements for its
development project from the City of Austin;

WHEREAS, the Parties desire to amend the Agreement to revise completion
deadlines for the Project and to allow the Developer to post a reducing surety bond as
fiscal security for the Project;

WHEREAS, the Parties desire to correct several scrivener's errors in the
Agreement to accurately reflect the understanding of the agreement between the
Parties;

WHEREAS, the County desires to obtain an executed copy of the Developer’s
contract with the Project Engineer; and

WHEREAS, under Section 8(c) of the Agreement, the Developer may amend the
commencement and completion dates for any Phase of the Project if agreed in writing
by the Executive Manager of the Transportation and Natural Resources Department;
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NOW, THEREFORE, in consideration of the mutual promises, covenants,
obligations and benefits set forth in this Amendment, the Parties agree as follows:

Section 1.

Amendments.

1.1 The following language is deleted from the Recitals in the Agreement:

WHEREAS, the Developer is meeting its obligations under the County’'s 2005
bond order to pay for at least fifty percent (50%) of a four lane divided arterial

tract;

1.2  To correct scrivener's errors, Section 3(f) is deleted in its entirety, and the
following is substituted in its place:

(f)

The Developer must submit invoices for Engineering Services and
Deliverables as provided in Section 8(f) and the County will reimburse the
Developer as provided in Section 8(g). If the Developer elects to
commence engineering work before the County has received bond
proceeds for the Project sufficient to fund its obligation to reimburse the
Developer as provided in Section 8(g), the County’s obligation to make
payments as specified in Section 8(g) is suspended until the County has
received bond proceeds for the Project. When the County receives bond
proceeds for the Project, the Developer must submit an invoice for and the
County must pay all suspended payments to the maximum extent of such
bond proceeds.

1.3  Section 3(g) is deleted in its entirety and substituted with the following:

(9)

Developer must start preliminary Engineering Services by January 4,
2011. By August 2, 2011, the Developer must submit to the County for
approval three copies of the Final Plans and Specifications for Phases
One and Two of the Project and a detailed summary of the work
completed and sums paid by the Developer for the Engineering Services
and Deliverables. By June 3, 2011, the Developer must submit a
preliminary plan (schematic) for the design of the Project (all Phases) to
the County for review and approval. Upon review and approval of the
Engineering Services and Deliverables performed to date and the invoices
and detailed summary, the County must reimburse Developer the amount
provided in Section 1(e)(i) incurred to such date pursuant to the procedure
set forth in Section 8(g). Notwithstanding anything to the contrary, if the
Developer fails to comply with the deadlines set forth in this Section 3(g),
the County may terminate this Agreement and reallocate any bond funding

~for the Project to other County projects. If the County terminates this

Agreement pursuant to this Section 3(g), the County will have no
obligation to pay any amount under this Agreement.

1.4  Section 3(i) is deleted in its entirety and substituted with the following:
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1.5

1.6

(i)

The County shall issue any required permits for Phase One and Two
within three weeks of the Developer's submittal of Final Plans and
Specifications meeting all County standards. Final Plans and
Specifications for Phase Three and Four shall be submitted by Developer
to the County in a timely manner so as to allow Developer meet the
construction completion dates for those Phases as set forth in Section
8(c).

Section 8(a)(iv) is deleted in its entirety, and the following is substituted in its

(iv)

place:

deposit with the County either cash, surety bond, or a reducing letter of
credit for the Developer's non-reimbursable costs under Section 1(e) in a
form acceptable to the County in an initial amount equal to the County’s
estimate of the Developer's non-reimbursable share of costs under
Section 1(e) (“Fiscal Security”’) to secure completion of the Project as
provided in Section 13, provided that the cash deposit, surety bond, or
letter of credit may be reduced as the Developer incurs and pays non-
reimbursable costs under Section 1(e); and

Section 8(c) is deleted in its entirety, and the following is substituted in its place:

(c)

Subject to force majeure events and satisfaction of all conditions in this
Agreement, Construction of Phases One and Two must commence on or
before December 30, 2011 and be completed on or before April 23, 2013.
Phase Three New Construction must commence on or before December
31, 2012. Phase Four New Construction must commence on or before
December 31, 2014. The Developer must cause all of Phase One through
Phase Four to be completed and accepted by the County on or before
April 20, 2016. Developer may amend the commencement and/or
completion dates set forth herein for any Phase if agreed in writing by the
Executive Manager of the County Transportation and Natural Resources
Department. If the Developer elects to commence construction before the
applicable Construction Start Date and the County has not yet received
bond proceeds for the Project sufficient to fund its obligation to reimburse
the Developer as provided in Subsection (g), the County’s obligation to
make payments as specified in Subsection (g) is suspended until the
County has received bond proceeds for the Project. When the County
receives bond proceeds for the Project, the Developer must submit an
invoice for and the County must pay all suspended payments to the
maximum extent of such bond proceeds.

Notwithstanding anything to the contrary, if the Developer fails to comply with the
commencement and completion dates set forth herein for any Phase, the County
may terminate this Agreement and reallocate any bond funding for the Project to
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other County projects. If the County terminates this Agreement pursuant to this
Section 8(c), the County will have no obligation to pay any amount under this
Agreement.

Section 2. Miscellaneous.

2.1

2.2

2.3

2.4

25

Capitalized terms used in this Amendment that are not specifically defined in this
Amendment have the meanings specified in the Agreement.

Except as otherwise set forth in this Amendment, the Agreement will remain in
full force and effect in accordance with its original terms and be binding on the
Parties and their respective heirs, executors, administrators, successors, and
assigns.

This Amendment may be executed in one or more counterparts, each of which
will be deemed an original, but all of which will constitute one and the same
Amendment.

A telecopied facsimile of a duly executed counterpart of this Amendment will be
sufficient to evidence the binding agreement of each party to the terms of this
Amendment. However, the Parties each agree to promptly return an original,
duly executed counterpart of this Amendment following the delivery of a
telecopied facsimile.

Within 5 days after the Effective Date of this Amendment, the Developer will
submit to the County a copy of the Developer's signed contract with its Project
Engineer.

IN WITNESS WHEREOF, the Parties hereto have executed this Amendment in

multiple copies, each of equal dignity, and the Amendment will be effective as of the
later date set forth below (the “Effective Date”).

COUNTY:

Samuel T. Biscoe, County Judge

Date:
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DEVELOPER:

Club Deal 120 Whisper Valley, Limited Partnership
a Delaware limited partnership

By: CD 120 GP, LLC,

a Delaware limited liability company,
its general partner

By:

Douglas H. Gilliland,
Manager

Date:

239568-2
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AMENDMENT NUMBER ONE TO
BRAKER LANE (FM 973 TO TAYLOR LANE) ROAD PARTICIPATION AGREEMENT

This Amendment (“Amendment”) is entered into between Travis County, Texas
(the “County”) and Club Deal 120 Whisper Valley L.P., a Delaware limited partnership
(the “Developer’). The County and the Developer are sometimes hereinafter
individually referred to as a “Party” and collectively referred to as the “Parties.” Each of
the Parties confirms that it has the authority and ability to enter into this Amendment
and to perform its obligations under this Amendment without the further approval or
consent of any other person or entity.

Recitals

WHEREAS, the County and the Developer entered into that certain Participation
Agreement dated November 19, 2007 (“Braker Lane (FM 973 to Taylor Lane) Road
Participation Agreement” or the “Agreement”) pertaining to the proposed construction of
Braker Lane from Farm to Market 973 (“FM 973”) to Taylor Lane, specified in the
Capital Area Metropolitan Planning Organization 2030 Plan to be a 4-lane divided
arterial (as described in the Agreement, the “Project”);

WHEREAS, the Agreement establishes the nature and extent of improvements to
be constructed, the cost obligations of the respective Parties for the Project, and further
provides for the possible termination of the Agreement by the County if certain
conditions are not met by the dates specified in the Agreement;

WHEREAS, the Developer has informed the County that it will be unable to meet
some of the construction commencement and construction completion deadlines set
forth in the Agreement because of the harsh economic environment the Developer is in
and because of delays the Developer has experienced in obtaining entitlements for its
development project from the City of Austin;

WHEREAS, the Parties desire to amend the Agreement to revise completion
deadlines for the Project and to allow the Developer to post a reducing surety bond as
fiscal security for the Project;

WHEREAS, the Parties desire to correct several scrivener's errors in the
Agreement to accurately reflect the understanding of the agreement between the
Parties;

WHEREAS, the County desires to obtain an executed copy of the Developer’s
contract with the Project Engineer; and

WHEREAS, under Section 8(c) of the Agreement, the Developer may amend the
commencement and completion dates for any Phase of the Project if agreed in writing
by the Executive Manager of the Transportation and Natural Resources Department;
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NOW, THEREFORE, in consideration of the mutual promises, covenants,
obligations and benefits set forth in this Amendment, the Parties agree as follows:

Section 1.

Amendments.

1.1 The following language is deleted from the Recitals in the Agreement:

WHEREAS, the Developer is meeting its obligations under the County’'s 2005
bond order to pay for at least fifty percent (50%) of a four lane divided arterial

tract;

1.2 To correct scrivener's errors, Section 3(f) is deleted in its entirety, and the
following is substituted in its place:

(f)

The Developer must submit invoices for Engineering Services and
Deliverables as provided in Section 8(f) and the County will reimburse the
Developer as provided in Section 8(g). If the Developer elects to
commence engineering work before the County has received bond
proceeds for the Project sufficient to fund its obligation to reimburse the
Developer as provided in Section 8(g), the County's obligation to make
payments as specified in Section 8(g) is suspended until the County has
received bond proceeds for the Project. When the County receives bond
proceeds for the Project, the Developer must submit an invoice for and the
County must pay all suspended payments to the maximum extent of such
bond proceeds.

1.3 Section 3(g) is deleted in its entirety and substituted with the following:

(9)

Developer must start preliminary Engineering Services by January 4,
2011. By August 2, 2011, the Developer must submit to the County for
approval three copies of the Final Plans and Specifications for Phases
One and Two of the Project and a detailed summary of the work
completed and sums paid by the Developer for the Engineering Services
and Deliverables. By June 3, 2011, the Developer must submit a
preliminary plan (schematic) for the design of the Project (all Phases) to
the County for review and approval. Upon review and approval of the
Engineering Services and Deliverables performed to date and the invoices
and detailed summary, the County must reimburse Developer the amount
provided in Section 1(e)(i) incurred to such date pursuant to the procedure
set forth in Section 8(g). Notwithstanding anything to the contrary, if the
Developer fails to comply with the deadlines set forth in this Section 3(g),
the County may terminate this Agreement and reallocate any bond funding
for the Project to other County projects. If the County terminates this
Agreement pursuant to this Section 3(g), the County will have no
obligation to pay any amount under this Agreement.

1.4 Section 3(i) is deleted in its entirety and substituted with the following:
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1.5

1.6

(i)

The County shall issue any required permits for Phase One and Two
within three weeks of the Developer's submittal of Final Plans and
Specifications meeting all County standards. Final Plans and
Specifications for Phase Three and Four shall be submitted by Developer
to the County in a timely manner so as to allow Developer meet the
construction completion dates for those Phases as set forth in Section
8(c).

Section 8(a)(iv) is deleted in its entirety, and the following is substituted in its

(iv)

place:

deposit with the County either cash, surety bond, or a reducing letter of
credit for the Developer’'s non-reimbursable costs under Section 1(e) in a
form acceptable to the County in an initial amount equal to the County’'s
estimate of the Developer's non-reimbursable share of costs under
Section 1(e) (“Fiscal Security”’) to secure completion of the Project as
provided in Section 13, provided that the cash deposit, surety bond, or
letter of credit may be reduced as the Developer incurs and pays non-
reimbursable costs under Section 1(e); and

Section 8(c) is deleted in its entirety, and the following is substituted in its place:

(c)

Subject to force majeure events and satisfaction of all conditions in this
Agreement, Construction of Phases One and Two must commence on or
before December 30, 2011 and be completed on or before April 23, 2013.
Phase Three New Construction must commence on or before December
31, 2012. Phase Four New Construction must commence on or before
December 31, 2014. The Developer must cause all of Phase One through
Phase Four to be completed and accepted by the County on or before
April 20, 2016. Developer may amend the commencement and/or
completion dates set forth herein for any Phase if agreed in writing by the
Executive Manager of the County Transportation and Natural Resources
Department. If the Developer elects to commence construction before the
applicable Construction Start Date and the County has not yet received
bond proceeds for the Project sufficient to fund its obligation to reimburse
the Developer as provided in Subsection (g), the County’'s obligation to
make payments as specified in Subsection (g) is suspended until the
County has received bond proceeds for the Project. When the County
receives bond proceeds for the Project, the Developer must submit an
invoice for and the County must pay all suspended payments to the
maximum extent of such bond proceeds.

Notwithstanding anything to the contrary, if the Developer fails to comply with the
commencement and completion dates set forth herein for any Phase, the County
may terminate this Agreement and reallocate any bond funding for the Project to
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other County projects. If the County terminates this Agreement pursuant to this
Section 8(c), the County will have no obligation to pay any amount under this
Agreement.

Section 2. Miscellaneous.

21

2.2

2.3

2.4

25

Capitalized terms used in this Amendment that are not specifically defined in this
Amendment have the meanings specified in the Agreement.

Except as otherwise set forth in this Amendment, the Agreement will remain in
full force and effect in accordance with its original terms and be binding on the
Parties and their respective heirs, executors, administrators, successors, and
assigns.

This Amendment may be executed in one or more counterparts, each of which
will be deemed an original, but all of which will constitute one and the same
Amendment.

A telecopied facsimile of a duly executed counterpart of this Amendment will be
sufficient to evidence the binding agreement of each party to the terms of this
Amendment. However, the Parties each agree to promptly return an original,
duly executed counterpart of this Amendment following the delivery of a
telecopied facsimile.

Within 5 days after the Effective Date of this Amendment, the Developer will
submit to the County a copy of the Developer’s signed contract with its Project
Engineer.

IN WITNESS WHEREOQOF, the Parties hereto have executed this Amendment in

multiple copies, each of equal dignity, and the Amendment will be effective as of the
later date set forth below (the “Effective Date”).

COUNTY:

Samuel T. Biscoe, County Judge

Date:

239568-2
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DEVELOPER:

Club Deal 120 Whisper Valley, Limited Partnership
a Delaware limited partnership

By: CD 120 GP, LLC,

a Delaware limited liability company,
its general partner

By:

Douglas H. Gilliland,
Manager

Date:

239568-2
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#

Travis County Commissioners Court Agenda Request

Voting Session _10/26/10 Work Session
(Date)
I A. Request made by: Joseph P. Gieselman Phone # __854-9383

Signature of Executive Manag

B. Requested Text: Consider and take appropriate actiofte-aithorize an expenditure of
up to $5715.00 to the U. S. Geologic Survey to prepare a report describing
anthropogenic impacts on water quality in Southwestern Travis County.

C. Approved by:

Samuel T. Biscoe, County Judge

A. Backup memorandum and exhibits should be attached and submitted with this Agenda
Request (original and eight (8) copies of agenda request and backup).

B. Please list all of the agencies or officials names and telephone numbers that might be
affected or be involved with the request. Send a copy of the Agenda Request and
backup to them:

1L A. Backup memorandum and exhibits should be attached and submitted with this Agenda
Request.

B. Please list all of the agencies or officials names and telephone numbers that might be affected
or be involved with the request. Send a copy of the Agenda Request and backup to the
following:

Jon White, TNR Director
Tom Weber, Env. Quality Program Mgr
Cynthia McDonald, TNR Financial Director

11I. Required Authorizations: Please check if applicable:

___ Reduced funding for any department or for any purpose

__ X _ Transfer of existing funds within or between any line item budget

_ Grant
Human Resources Department (854-9165)

A change in your department’s personnel (reclassifications, etc.)

Purchasing Office (854-9700)

_____Bid, Purchase Contract, Request for Proposal, Procurement

County Attorney’s Office (854-9415)
Contract, Agreement, Policy & Procedure

AGENDA REQUEST DEADLINE: This Agenda Request complete with backup memorandum and exhibits MUST be
submitted to the County Judge’s Office no later than 5:00 p.m. on Monday for the following week’s meeting. Late or
incomplete requests will be deferred.
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TRANSPORTATION AND NATURAL RESOURCES
JOSEPH P. GIESELMAN, EXECUTIVE MANAGER

411 West 13th Street
Executive Office Building
PO Box 1748

Austin, Texas 78767
(512) 854-9383

FAX (512) 854-4697

October 26, 2010

MEMORANDUM
TO: Members of the Commissioners Court
FROM: Joseph P. Gieselman, Executive Manager, TN R
SUBJECT: Water Quality Report by U. S. Geologic Surve

Proposed Motion: Consider and take appropriate action to authorize an expenditure of up to
$5715.00 to the U. S. Geologic Survey to prepare a report describing anthropogenic impacts on
water quality in Southwestern Travis County.

Summary and Staff Recommendations: The Environmental Quality Program of TNR requests
approval of a one-time expenditure of up to $5715.00 using existing funding. The U. S. Geologic
Survey (USGS) and the Texas Commission on Environmental Quality (TCEQ) funded data
collection of surface water and groundwater in the area of the Edwards Aquifer Recharge and
Contributing Zones. The previous funding did not cover the cost of preparation of a technical
report and fact sheet on the findings. In response, USGS and local jurisdictions including Lower
Colorado River Authority, City of Austin, the Barton Springs/Edwards Aquifer Conservation
District, Hays County, and Travis County are seeking to fund the cost of report preparation of
$30,000. The data collection has already been funded and completed; professional staff of USGS
would prepare the report. The Travis County share would be up to $5715, depending upon the
final amounts other partner agencies obtain.

Background: The USGS/TCEQ project under which the data was collected is entitled
“Wastewater indicator and pharmaceutical compounds and nitrogen-isotope analyses in the
Barton Springs segment of the Edwards aquifer (2008-2010)”. The study collected samples for
analysis to characterize major ion and nutrient geochemistry in the Barton Springs segment of
the Edwards Aquifer through a 17-month sampling period. It included routine event and storm
sampling of five contributing zone surface water creeks, Barton Springs, and routine sampling of
two groundwater wells. Additional monitoring included indicators of wastewater, pharmaceutical
compounds, and nitrogen isotopes for a limited number of sampling events. During the study
period, sampling occurred under low, medium, and high flow conditions.
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Commissioners Court
October 26, 2010
Page 2 of 2

Issues and Opportunities: The report would be valuable to Travis County for several reasons:
1) The report would likely show why the Edwards Aquifer is vulnerable to pollution from
effluent and septic tank discharges into streams that run over the contributing zone of the aquifer
where they are currently allowed.

2) The report could provide a scientifically defensible rationale for possible legislative proposals
to limit or restrict such discharges.

3) It could help demonstrate the need for continued stringency on storm water and pollution
prevention regulations currently under development by TNR.

4) There is value in continuing our efforts to partner with other local jurisdictions and share
costs, similar to when Travis County has asked for their support on work like developing a
Colorado River Corridor Plan and environmental monitoring costs near proposal gravel mines.

Fiscal Impact: TNR is recommending funding this request within its existing budget. TNR will
do a budget transfer from 001-4908-628-4007 Consulting to 001-4908-628-6099 Other
Purchased Services to fund this request.

Required Authorizations:
Planning and Budget Office
cc: Jon A. White, NREQ Division Dir.

Thomas Weber, Environmental Quality Program Mgr.
PBO
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#

Travis County Commissioners Court Agenda Request

Voting Session__10/26/10 Work Session
(Date) (Date)

A. Request made by: : Joseph P. Gieselman, Executive Manager %/% Phone # 854-9383
/]
B. Requested Text: Consider and take appropriate action on ,hjollowing, in Precinct

Two: \

A. First Amendment to the License Agreement between Travis
County and the Cambridge Heights Owners Association, Inc. due to
annexation by the City of Pflugerville; and

B. the release of the Security Depogi}jjba i

7 ‘/ e {

e gwners association.

C. Approved by:

Commissioner Sarah Eckhfilrdt, Precinct Two

A. Is backup material attached*: Yes X No
* Any backup material to be presented to the court must be submitted with this Agenda
Request (original and 8 copies).

B. Have the agencies affected by this request been invited to attend the Work Session?
Yes __ X No Please list those contacted and their phone numbers:
&‘2:) Anna Bowlin - 854-9383 Chris Gilmore - 854-9415
) Julie Joe - 854-9415

Required Authorizations: Please check if applicable:

Planning and Budget Office (473-9106)
Additional funding for any department or for any purpose
Transfer of existing funds within or between any line item budget
Grant

Human Resources Department (473-9165)
A change in your department’s personnel (reclassifications, etc.)
Purchasing Office (473-9700)
_____Bid, Purchase Contract, Request for Proposal, Procurement
County Attorney’s Office (473-9415)
_____ Contract, Agreement, Policy & Procedure

AGENDA REQUEST DEADLINE: This Agenda Request complete with backup memorandum and
exhibits should be submitted to the County Judge’s Office no later than 5:00 PM on Tuesday for the
following week’s meeting. Late or incomplete requests may be deferred to the next subsequent
meeting.
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z

TRANSPORTATION AND NATURAL RESOURCES
JOSEPH P. GIESELMAN, EXECUTIVE MANAGER

411 West 13th Street

Executive Office Building, 11th Fioor
P.O. Box 1748

Austin, Texas 78767

(512) 8549383

FAX (512) 854-4697

MEMORANDUM
DATE: October 13, 2010
TO: Members of the Commissioners’ Court

THROUGH: Joseph P. Gieselman, Executive Manager g§
W) /

FROM: \ * Anna M. Bowlin, AICP, Department Dir ';cto Development Services

SUBJECT: A. Approve an Assignment and Amendment of Cambridge Heights Landscape
License Agreement with Cambridge Heights Owners Association, Inc. to assign
the Agreement to the City of Pflugerville because of annexation of the area.
B. Approve the release of Security Deposits back to the homeowners association,
plus interest, because the City of Pflugerville does not require security for such
agreements,

Summary and Staff Recommendation:

Both the homeowners’ association and the City of Pflugerville request that this First Amendment
to this License Agreement be approved by the Commissioners Court. Due to annexation by the
City of Pflugerville, Travis County no longer has jurisdiction over the streets covered by this
Landscape License Agreement. TNR staff recommends approval of the proposed motion.

Budgetary and Fiscal Impacts:

With the Court’s approval, the Security Deposit of $8,000.00, plus interest, should be returned to
the owners association, as the City of Pflugerville does not require deposits for this type of
agreement.

Issues and Opportunities:

This is the second time that we have transferred a License Agreement to the City of Pflugerville,
due to annexation. As more cities annex areas around their city, we should see more of these
transfers of agreements.
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Page 2
October 13, 2010

Required Authorizations:

The form of this Assignment and Amendment of the Cambridge Heights Landscape License
Agreement is approved by Julie Joe, Assistant County Attorney.

Chris Gilmore, Assistant County Attorney.

Exhibits:

Assignment

License Agreement
Letter from Pflugerville
Location map

DV:AB:dv

1102 Cambridge Heights Ph A Sec 1-A
1102 Cambridge Heights Ph C Sec 1
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ASSIGNMENT AND AMENDMENT OF
CAMBRIDGE HEIGHTS LANDSCAPE LICENSE AGREEMENT

STATE OF TEXAS

§
§
COUNTY OF TRAVIS §

This Assignment and Amendment of Cambridge Heights Landscape License
Agreement (“Assignment and Amendment”) is made and entered into by and among
Travis County, Texas (the “COUNTY”), the City of Pflugerville, Texas (the “CITY"), and
Cambridge Heights Owners Association, Inc., a Texas non-profit corporation (the
“ASSOCIATION") (collectively, the “Parties”).

RECITALS

1. The COUNTY and the ASSOCIATION entered into a Landscape License
Agreement effective February 12, 2002.

2. The Landscape License Agreement (the “License Agreement”) was recorded on
March 13, 2002 as Document No. 2002047917 in the Official Public Records of
Travis County, Texas (the “License Agreement”).

3. Under the License Agreement the COUNTY granted the ASSOCIATION a
license to use those portions of the rights of way of roads dedicated to the public
and located in Cambridge Heights Phase A Section 1-A and Phase C Section 1,
two subdivisions located in Travis County, being more particularly described in
those certain plats recorded at Vol. 103 Pg. 44 and Vol. 103 Pg. 98, respectively,
in the Plat Records of Travis County and defined in the License Agreement as
the “Licensed Property.”

4. Under the License Agreement, the COUNTY granted the ASSOCIATION
permission to install and maintain certain landscaping and improvements
(defined in the License Agreement as the “Improvements”) in the Licensed
Property.

5. The Licensed Property has been annexed for full purposes by the City of
Pflugerville, Texas, and the COUNTY no longer has jurisdiction over the
Licensed Property.

6. The COUNTY has agreed to assign its rights under the License Agreement to the
CITY, the CITY has agreed to assume all of the obligations of the COUNTY
under the License Agreement, and the ASSOCIATION has consented to the
assignment and assumption.

in consideration of the mutual covenants set forth in this Assignment and Amendment,
the Parties agree as follows:

237763-3
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G.

237763-3

ASSOCIATION:

CAMBRIDGE HEIGHTS OWNERS ASSOCIATION, INC.
c/o Goodwin Management, Inc.

11149 Research Blvd. #100

Austin, TX 78759-5227

CITY:

CITY OF PFLUGERVILLE, TEXAS

c/o Trey Fletcher, Managing Director of Operations
P. O. Box 589

Pflugerville, TX 78691-0589

Each party may change the address for notice to it by giving notice of the
change in accordance with the provisions of this paragraph.

Section XVI of the License Agreement is deleted in its entirety and replaced with
the following:

XVI.  Annexation by the City.

A If the total area within the Licensed Property is annexed for
full purposes by the City of Pflugerville (the “CITY?”), then all
references in this Agreement to “the COUNTY” will be
construed to mean “the CITY”;, all references to “the
Executive Manager of the COUNTY Transportation and
Natural Resources Department” shall be construed to mean
“the Director of the CITY Department of Public Works and
Transportation”; all references to “the Commissioners Court”
shall be construed to mean “the City Council”. Any other
references to County employees shall be construed to mean
the analogous CITY employees or officer.

Effect of Amendment. Except as specifically amended by the provisions set forth
in this Assignment and Amendment, the terms and provisions stated in the
License Agreement will continue to govern the rights and obligations of the
parties under the License Agreement, and all provisions and covenants of the
License Agreement, as amended, will remain in full force and effect. The terms
of and provisions of the License Agreement, as amended by this instrument, are
ratified and confirmed, and this Assignment and Amendment and the License
Agreement are to be construed as one instrument. In that regard, this
Assignment and Amendment and the License Agreement, including all exhibits to
these documents, constitute the entire agreement between the Parties relative to
the subject matter set forth in the License Agreement and supersede all prior and
contemporaneous agreements and understandings of the Parties in connection
with the Licensed Property. In the event of any inconsistency, the terms and
provisions of this Assignment and Amendment will control over and modify the
terms and provisions of the License Agreement.
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Assignment. The COUNTY assigns, transfers, and conveys to the CITY all of its
rights, title, and interest in and to the License Agreement.

Assumption of License Agreement. The CITY assumes and agrees to perform
all of the covenants, agreements, and obligations of the COUNTY under the
License Agreement which are applicable to the period of time from and after the
effective date of this instrument, but not otherwise.

Consent and Release. The ASSOCIATION consents to the assignment and
assumption of the Landscape Agreement which are set forth in Paragraphs 1 and
2 of this instrument; and (b) releases the COUNTY from all of the covenants,
agreements, and obligations of the COUNTY under the License Agreement.

Indemnification. To the extent permitted by Texas law, the ASSOCIATION
agrees to and must indemnify, defend, and hold harmless the COUNTY and its
officers, agents, and employees against all claims, suits, demands, judgments,
expenses, including attorney’s fees, or other liability for personal injury, death, or
damage to any person or property, which arises from or is in any manner
connected to or caused in whole or in part by the ASSOCIATION’S construction,
maintenance, or use of the Licensed Property. This indemnification provision,
however, does not apply to any claims, suits, damages, costs, losses, or
expenses (i) for which the COUNTY has been compensated by insurance
provided under Paragraph IV of the License Agreement, (i) arising solely from
the negligent or willful acts of the COUNTY. For the purposes of this
indemnification provision, the COUNTY’s act of entering into this Assignment and
Assumption Agreement and the COUNTY’s previous act of entering into the
License Agreement are not to be considered “negligent or willful.”

Return of Security Deposit and Deletion of Security Deposit Requirement. The
CITY does not require a security deposit. Therefore, within 30 days after the
Effective Date of this Assignment and Amendment, the COUNTY will return to
the ASSOCIATION the security deposit, plus interest, provided by the
ASSOCIATION.  Furthermore, the Parties agree to amend the License
Agreement by deleting Section VI.E.

Section XV of the License Agreement is deleted in its entirety and replaced with
the following:

XV. Notice

Any notice to be given under this Agreement by either party to the other
shall be in writing and may be effected by personal delivery in writing or
registered or certified mail, return receipt requested when mailed to the
proper party, at the following addresses:
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Execution. To facilitate execution, this instrument may be executed in any
number of counterparts as may be convenient or necessary, and it will not be
necessary that the signatures of the Parties be contained in any one counterpart.
Additionally, the Parties covenant and agree that, for purposes of facilitating the
execution of this instrument: (1) the signature pages taken from separate
individually executed counterparts of this instrument may be combined to form
multiple fully executed counterparts; and (2) a facsimile signature or a signature
delivered by electronic mail shall be deemed to be an original signature for all
purposes. All executed counterparts of this instrument will be deemed to be
originals, but all counterparts, when taken together, will constitute one and the
same agreement.

A written memorandum of this Assignment and Amendment to the License
Agreement will be filed in the Official Public Records of Travis County, Texas.

EXECUTED by the COUNTY, the CITY, and the Association as evidenced by the

counterpart signature pages attached hereto, each to be effective as of the later date
signed.

237763-3
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COUNTERPART SIGNATURE PAGE FOR ATTACHMENT TO
ASSIGNMENT OF AND AMENDMENT TO LICENSE AGREEMENT
BY AND AMONG TRAVIS COUNTY, TEXAS (THE "COUNTY"),
THE CITY OF PFLUGERVILLE (THE “CITY”), AND
CAMBRIDGE HEIGHTS OWNERS ASSOCIATION, INC. (THE "ASSOCIATION")

Executed by the undersigned on the date set forth below.

ASSOCIATION: CAMBRIDGE HEIGHTS OWNERS
ASSOCIATION, INC., a Texas non-profit
corporation

By: %V;W// %‘?%’W/

Printed Name:__FRaak S/ cownuhy
Title:__PRESIDERT CcHep

Date:. 123 SEPT 20/0

THE STATE OF TEXAS §
COUNTY OF TRAVIS

This instrument wa acknowledgedﬁefore e thi May of /&;K)@W/\,

[ ORUL 4, of Cambridge Heights
Owners Assoc:atlon Inc a as non profit corporatxo Fehalf of said corporation.

: &W QC(, Nancy P Richardson | Mﬁ/M/? ﬂ/AM mj
% » My Commission Expires Notary Pub Slgnature
